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1 . INTRODUCTION

For years Qwest Colporation ("Qwest") and Eschelon Telecom of Arizona ("Eschelon")

developed processes to implement their interconnection agreement ("ICA") in the Commission

approved Change Management Process ("CMP" or "Change Management"). Eschelon proposed

hundreds of changes in CMP, of which 82% were developed into active processes. Over the

years, many of the process changes developed in Change Management concerned the "Expedites

and Escalations Process" (hereinafter referred to as "Expedite Process"). Despite using CMP for

years as the place to "develop" processes, and despite recognizing that its ICA allows the parties

to continue to modify the Expedite Process in CMP, Eschelon claims that Qwest breached the

ICA because Eschelon did not agree with one of the changes to the Expedite Process developed

in CMP. Specifically,  Eschelon claims Qwest breached the ICA by developing a process in

CMP that required all CLECs, Eschelon included, to pay Qwest a fee when it expedited due

dates for unbundled loops.
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Eve rything Qwe s t ha s  done  is  pe rfe ctly cons is te nt with the  ICA: (1) Es che lon's  ICA

s pe cifica lly s ta te s  tha t Qwe s t "ma y" cha rge  Es che lon a  fe e  to e xpe dite  due  da te s , (2) Qwe s t

deve loped the  subject Expedite  Process  ("Vers ion 30") in CMP, and Esche lon pa rticipa ted in the

de ve lopme nt e ve ry s te p of the  wa y, (3) Ve rs ion 30 s imply s ta te d tha t Qwe s t is  e ntitle d to ge t

pa id a  fe e  to e xpe dite  orde rs  for unbundle d loops , a nd, (4) unde r both Ve rs ion 30 a nd the

emergency conditions  process , Qwes t appropria te ly re jected Esche lon's  reques t to expedite  an

unbundled loop order a t the  Rehabilita tion Cente r.

Es che lon 's  a nd  S ta ffs  pos ition  tha t Qwe s t b re a che d  the  ICA by de ve lop ing  a nd

imple me nting Ve rs ion 30 in the  CMP  s imply ha s  no ba s is . Qwe s t's  de ve lopme nt of Ve rs ion 30

in CMP  is  (1) cons is te nt with the  pla in la ngua ge  of the  ICA, (2) cons is te nt with the  pa rtie s '

cours e  of de a ling to de ve lop proce s s e s  unde rlying the  ICA in Cha nge  Ma na ge me nt, a nd (3)

cons is te nt with the  re quire me nts  of the  1996 Act. As  a  re sult, Qwe s t re spe ctfully re que s ts  tha t

the  Arizona  Corpora tion Commis s ion ("Commis s ion") re je ct Es che lon 's  bre a ch of contra ct

cla im. Qwe s t a ls o re s pe ctfully re que s ts  tha t the  Commis s ion re je ct the  S ta ff's  re que s t for

industry wide  re lie f tha t has  no place  in a  compla int case  for breach of contract.

11. FACTS

A. The  Pa rtie s ' ICA Conta ins  P rovis ions  to  Expedite  Due  Da tes  for Se rvice  Orde rs .

In  2000, Qwe s t a nd Es che lon e nte re d into a n inte rconne ction a gre e me nt ("ICA" or

"pa rtie s ' ICA" or "Es che lon ICA"). Ra the r tha n ne gotia ting its  own contra ct, Es che lon opte d

into the  AT&T a gre e me nt. Atta chme nt 5 to the  P a rtie s ' ICA, e ntitle d "BUS INES S  P ROCES S

REQUIREMENTS," conta ins  seve ra l provis ions  on expediting due  da tes . Specifica lly:

3.22.12 Expedite  P rocess : U S  WES T a nd CO-P ROVIDER s ha ll mutua lly
deve lop expedite  procedures  to be  followed when CO-PROVIDER de te rmines  an
expedite  is required to meet subscriber service needs.
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32.2.13 Expe dite s : U S  WES T s ha ll provide  C0-P ROVIDER the  ca pa bility to
expedite  a  se rvice  orde r. Within two (2) bus ine ss  hours  a fte r a  reques t from CO-
P ROVIDER for a n e xpe dite d orde r, U S  WES T s ha ll notify CO-P ROVIDER of
U S  WES T's  confirma tion to  comple te , or not comple te , the  orde r within the
expedited inte rva l.

Esehelon ICA (Incorporated into the record by reference but no Exhibit No. given; hereinafter

Exh ib it C-I (Co n tra c t 1 )). Atta chme nt 5 a ls o conta ins  multiple  provis ions  which s ta te  tha t

Qwest "may" charge  Esche lon a  separa te  fee  for expediting an order for Esche lon:

32.4.2.1 If CO-PROVIDER requests  a  due  da te  ea rlie r than the  s tandard due  da te
inte rva l, the n expedite charges  may a pply.

32.4.3.1 If CO-P ROVIDER re quire s  a  due  da te  e a rlie r tha n the  U S  WES T
offe red due  da te  and U S  WEST agrees  to mee t the  CO-PROVIDER required due
da te , then tha t required due  da te  becomes  the  committed due  da te  and expedite
charges  may a pply.

3.2.4.4 Subsequent to an initia l orde r submiss ion, CO-PROVIDER may reques t a
ne w/re vis e d due  da te  tha t is  e a rlie r tha n the  committe d due  da te . If U S  WES T
agrees to meet that new/revised due date , then that new/revised due date  becomes
the  committed due  date  and expedite  charges  may apply.

Exhibit C-1 (emphasis  added). In order to succeed on its  breach of contract cla im, Esche lon has

the  burden of proof, and must show tha t Vers ion 30 to the  Expedite  Process  conflicts  with one  of

these  provis ions  of its  ICA. Esche lon cannot mee t its  burden.

B. The Parties Consistentlv Used the Change Management Process to Develop
Expedite Procedures.

Es che lon's  principa l a rgume nt is  tha t Qwe s t a nd Es che lon did not "mutua lly de ve lop"

Version 30 to the  Expedite  Process. The facts  show otherwise .

Ve rs ion 30 to the  Expedite  P rocess  was  deve loped in CMP. J ill Marta in  Trans c rip t a t

333:23-334:15 (in crea ting Vers ion 30, followed CMP "to the  le tte r"). Change  Management is  an

indus try wide  process  tha t eve ry CLEC is  entitled to join, it is  not s imply re lega ted to Qwes t and

Es che lon. Id. a t 326:8-15 ("As  you know, Qwe s t a nd the  CLEC community... us e  the  cha nge

3



management process  to crea te  and modify processes  and systems tha t a re  used by CLECs. The

CMP  wa s  cre a te d by the  e ntire  te le communica tions  indus try a s  a  re sult of 271, a nd it wa s

a pprove d by the  FCC a nd this  Commis s ion. Qwe s t continue s  to file  pe riodic re ports  with this

Commiss ion on the  s ta tus  of the  CMP."). CMP is  gove rned by a  "Process  Document" crea ted in

the  Section 271 P rocess  by the  indus try a t la rge . Exh ib it Q-3 (Ma rta in  Dire e t) a t 5 :23-6:8  &

7:14-8:6; Exhibit E-1, Atta chme nt A-9 a t 166-272 ("Qwe s t Whole sa le  CMP  Docume nt"). This

CMP Process  Document de fines , in grea t de ta il, the  manner in which Qwest and the  CLECs will

wa y in which CLECs , including Esche lon, ca n pa rticipa te  in the  de ve lopme nt of e a ch proce s s

The  a va ila bility of CMP  is  ce ntra l to this  ca s e  be ca us e  Es che lon wa s  the  mos t a ctive

CLEC in the  CMP

Es che lon by fa r is  the  la rge s t us e r of our CMP  proce s s . The y routine ly us e  the
CMP  to  c re a te  p roce s s e s  to  imp le me n t the  te s ts  o f the ir In te rconne c tion
Agreement. They have  a ttended 100 pe rcent of the  monthly mee tings  s ince  April
of 2001. Esche lon a lone  ha s  submitte d 19 pe rce nt of the  tota l cha nge  re que s ts
tha t were  accepted by Qwest. Of the  63 requests  rece ived to change  a  disposition
of a  Qwe s t notice  Es che lon s ubmitte d 41 or 65 pe rce nt of thos e  re que s ts . For
example , if a  CLEC be lieves  tha t a  Leve l II notice  tha t Qwest is sues  to document
an undocumented existing process is  really a  change to a  manual process, they can
re que s t tha t the y cha nge  the  le ve l of dis pos ition from a  Le ve l 2 to a  Le ve l 3
notice . They have  submitted comments  on approxima te ly 50 pe rcent of a ll of the
e -ma ils  tha t have  been submitted to the  CMP mailbox. They a re  a  member of the
Ove rs ight Committe e , which re quire s  tha t the ir me mbe rs  ha ve  a  compre he ns ive
knowle dge  of CMP  proce s s e s . The y we re  the  voice  of the  CLEC community
providing re a douts  from the  me e ting tha t is  he ld with the  CLEC community the
Monda y be fore  Qwe s t's  CMP  me e ting. And the y ha ve  routine ly a s ke d for a nd
obta ined changes  to the  process . Esche lon has  submitted 228 change  requests  of
which 188 ha ve  be e n imple me nte d. It's  obvious [] from how ofte n Esche lon
uses  the  CMP tha t it does  so to implement the  processes  tha t will be  used with the
Inte rconnection Agreement

Jill Martain Tran serqr t at 327:1-328:4



P CAT Ve rs ion
Numbe r

Summary of Change

1 Documented the  exlsting expedite  process.

6 Le ve l 2 : Docume nte d a n e xis ting proce s s  tha t, a mong othe r things ,
me dica l e me rge ncie s  we re  a n e me rge ncy condition unde r the  Expe dite
Requiring Approva l process .

11 Le ve l 3 initia te d by Cove d: Cre a te d the  P re -Approve d Expe dite  proce s s .
To utilize , must s ign a  contract amendment for $200 pe r day. Once  you opt
in, ca n no longe r e xpe dite  a n orde r for a ny product s ubje ct to  the  P re -
Approved Expedite  process  with the  Expedites  Requmng Approva l process .

22 Le ve l 3  in itia te d  by Es che lonz Thre e  ne w re a s ons  we re  cre a te d for

Es che lon us e d CMP  to de ve lop ma ny proce s s e s  a nd the  "Expe dite  a nd Es ca la tions

P roce s s " wa s  no e xce ption. Inde e d, a s  s ta te d a bove , the  Es che lon ICA s ta te s  tha t Qwe s t a nd

Esche lon "sha ll mutua lly de ve lop e xpe dite  proce dure s  to be  followe d whe n" Esche lon wa nts  to

e xpe dite  a n orde r. Es che lon and Qwes t pa ttie s  cons is tently us ed Change  Management a s  the

location where  expedite  procedures would be  mutually developed

Q. (BY MR. S TEES E) If e ithe r Qwe s t or Es che lon or a ny CLEC wa nts  to cha nge  the
te rms  of a  P CAT, whe the r it be  a  minor, s light twe a k or a  s ignifica nt cha nge , the  wa y
that's  done  is  by bringing a  reques t to change to change management, true?

Qwest requires us as CLECs to do that, though our existing interconnection
agreement says a mutually developed process and it does not specyjf where that needs
to happen. But yes, that is Qwest's requirement that we go through CMR

Bonnie Johnson Transcript at 31:23-32:20 (emphasis added). The interconnection agreement

provide s  the  fra me work, a nd the  proce s s e s  cre a te d in CMP  de fine  e xa ctly how Qwe s t a nd

CLECs  will implement the  te rms  of the ir contracts ." J ill Marta in  Trans c rip t a t 326:23-25

Qwe s t, Es che lon a nd the  CLEC Community a t la rge  routine ly took a c tion to furthe r

deve lop the  Expedites  and Esca la tions  Process . This  deve lopment led to many diffe rent vers ions

of the  P roce s s , e a ch of which wa s  de ve lope d, dis cus s e d a nd fina lize d in the  CMP . The  ke y

modifica tions  to the  process  a re  se t forth be low

A.



emergency expedites  under the  Expedite  Requrring Approval process .

27 Le ve l 3  in itia te d  by Qwe s t: The  P re -Approve d Expe dite  proce s s  wa s
e xte nde d to 2w/4w Unbundle d Loops . At this  point, a ll de s ign s e rvice s
were  subj e t to the  Pre -Approved Expedite  process .

30 Leve l 3 initia ted by Qwest: To obta in an expedited due  da te  on any product
s ub j e t to  the  P re -Approve d  Expe d ite  p roce s s , mus t s ign  a  con tra c t
amendment and agree to pay $200 per day.

35 Le ve l 3 initia te d by AT&T: CLECs  ca n e xpe dite  the  Cus tome r Not Re a dy
s ta nda rd inte rva l of 3-da ys . Whe n a  due  da te  is  mis s e d due  to cus tome r
reasons, CLECs have  the  ability to expedite  the  s tandard 3-day inte rva l.

4 1 Changed the  process to include a  noon cut-off for same day due date .

w

Exh ib it Q3 (Ma rta in Dire ct) a t 19-22. This  cha rt s hows  s e ve ra l things . Firs t, the  Expe dite

Process  ha s  changed many times , even a fte r Ve rs ion 30 went into e ffect. Ms . Ma inta in te s tified

that 18 different versions of the process existed. Ji l l Martain Transcript 387:10-21. Second,

Esche lon recommended changes  to the  Expedite  Process  tha t were  deve loped in CMP and went

into e ffe ct (Ve rs ion 22). Id. a t 330:21-33I:5; 411:18-23. Third, Qwest recommended changes

tha t we re  de ve lope d in CMP  a nd we nt into e ffe ct. Fourth, it is  obvious  tha t e ve ryone  in the

te lecommunica tions  indus try - Esche lon included -- knows  the  CMP is  whe re  the  Expedite s  and

Escala tions Process  is  mutua lly developed.

c. Eschelon Refused to Amend Its ICA to Include the Pre-Approved Expedite Process.

As  mutua l de ve lopme nt of the  Expe dite  P roce s s  e volve d in the  CMP , two dis tinct a nd

separa te  processes  were  crea ted to expedite  se rvice  orders . Initia lly, Qwest used the  emergency

"Expe dite s  Re quiring Approva l" proce s s  for a ll product type s . Th is  me a n t tha t a  CLEC

(including Esche lon) des iring to expedite  a  due  da te  had to e s tablish tha t the  cus tomer sa tis fied

one  of the  de line a te d e me rge ncy conditions . Toda y, the  lis t of e me rge ncy conditions  is  a s

follows :

6



Fire
Flood
Medica l emergency
Na tiona l emergency
Conditions  where  your end-use r is  comple te ly out of se rvice  (primary line )
Disconnect in e rror by Qwest
Requested service  necessary for your end-user's  grand opening event delayed for
facilities  or equipment reasons with a  future  RFS da te
Delayed orders  with a  future  RFS da te  tha t meet any of the  above  described
conditions
Na tiona l S e curity
Business  Classes  of Service  unable  to dia l 911 due  to previous  order activity
Business  Classes  of Service  where  hunting, ca ll forwarding or voice  mail fea tures
a re  not working correctly due  to previous  order activity where  the  end-use rs
bus iness  is  be ing critica lly a ffected

Exhibit Q3 (Martain Direct at 34-35

The  reason for the  lis t was  predictability. It ensured CLECs could predict whe the r Qwes t

would approve  or re j act a  reques t to expedite  an orde r within the  2-hour window se t forth in the

ICe s . Renee Albersheim Tran s crqzt at 284:20-286:14. S e ction 32.2.13 of the  Esche lon ICA

set forth above gives Qwest the  right to accept or re ject a  request to expedite  an order "[w]ithin two

(2) bus ine ss  hours  a lte r a  reques t." The  lis t le t the  CLECs  know when Qwes t would accept and

when Qwest would reject a request for an expedite. Renee Albersheim Transcript at 284:20

286:14. It is  note worthy tha t dis conne cts  for Qwe s t ca us e d e rrors  is  on the  lis t. It is  e qua lly

note worthy tha t disconne cts  due  to CLEC ca use d e rrors  is  not on the  lis t. Indeed, disconnects

due  to CLEC ca us e d e rrors  is  not on the  lis t. ha s  ne ve r be e n on the  lis t. a nd ha s  ne ve r be e n

considered an emergency condition. Exhibit Q-3 (Martain Direly at 28:3-39; Bonnie Johnson

Transcript at43:23-44:8 & 97:19-20

In Februa ry 2004, Coved a sked to modify the  emergency Expedite s  Requiring Approva l

process so CLECs could obtain an expediteddue date for any reason. Bonnie Johnson at43:19

22; Renee Albersheim a t 203:4-11; J ill Ma rta in a t 328:19-329:23. A specific conce rn identified
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by Cove d wa s  a  de s ire  to  be  a ble  to  obta in  a n e xpe dite d due  da te  whe n a  cus tome r wa s

disconnected due to CLEC caused reasons. Bonnie Johnson Transcript at 43:21-44:8,° Jill

Ma rta in Tra ns cript a t 328:19-329:23. Coved's  reques t to furthe r deve lop the  expedite  process

spawned the  "P re -Approved Expedite " proce ss , which only applie s  to specified lis ted products .

Coved and othe rs  we re  willing to pay a  fee  - a  $200 pe r day fee  -- for the  right to be  able  to ge t

expedites  for any reason. J ill Ma rta in Tra ns cript a t 328:19-329:23. In orde r to qua lify for the

new process, CLECs were  required to s ign a  contract amendment. Id . See also Bonnie J ohnson

Tra ns cript a t 44:14-17. Once  the  a me ndme nt wa s  s igne d, it wa s  we ll known tha t the  old

emergency process  was no longer ava ilable  to the  CLEC who opted in for any product on the  Pre-

Approved Expedites  process  lis t. Esche lon acknowledged this  critica l fact:

Q. But the  only way you could take  advantage  of the  preapproved expedite  process  was if
you signed an amendment. think you sa id tha t in your summary.
A. Tha t's  wha t Qwes t required, ye s .
Q. And once  you s igne d tha t a me ndme nt, a ny s e rvice  tha t wa s  de line a te d in the
preapproved expedite  process was subj et to the $200 per day charge, correct?
A. Tha t's  corre ct. It wa s  -- tha t product wa s  no longe r e ligible  for the  e me rge ncy
requiring approval process.
Q. Now, le t's  make  sure  tha t we 're  on the  same page  here , and le t's  assume tha t you work
a t Company ABC, not Esche lon -
A. Uh -h u h .
Q. -- and you have  s igned this  amendment. And your customer goes  down, not a  Qwest
caused problem, and they have  a  true  medica l emergency in this  loca tion. Despite  the  fact
that they have a  medical emergency, because  they signed the  amendment they are  subject
to the $200 per day expedite  for that unbundled loop, true?
A. Tha t is  true . -- once  you s igne d tha t a me ndme nt, you could no longe r ge t
e me rge ncy e xpe dite s , e ve n if the  condition e xis te d, for the  products  tha t we re  on the
preapproved lis t.

Bonnie J ohns on Tra ns cript a t 44:18-45:13. No one  disputed or cha llenged the  implementa tion

of this  ne w proce s s . Ma ny CLECs , including Cove d a nd McLe od, opte d into the  ne w proce s s

a nd s igne d the  re quis ite  contra ct a me ndme nt. J ill Ma rta in  Tra n s c rip t a t 408:23-409:15.

Esche lon, however, continued to use  the  s ta tus  quo - the  Expedite s  Requiring Approva l process

8



for a ll products . If none  of the  s ta te d e me rge ncy conditions  e xis te d, Esche lon could not ge t a n

expedited due date .

On September 12, 2005, Qwes t proposed a  change  to the  Expedite  P rocess  in Change

Ma na ge me nt. Qwe s t propos e d tha t 2-wire  a nd 4-wire  loops  would be come  a  pa rt of the  P re -

Approved Expedites  process . J ill Ma rta in Tra n s crqft a t 332:11-18. This  change  was done  so

tha t a ll de s ign se rvice s  would be  subject to the  P re -Approved Expedite s  process , and a ll POTS

s e rvice s  would be  s ubje ct to the  e me rge ncy Expe dite s  Re quiring Approva l proce s s . Id . a t

332:11-333:2. The  only pa rty who file d comme nts  a bout the  propose d cha nge  wa s  Esche lon,

a nd the y "a cknowle dge [e d] tha t the  two-wire /four-wire  would be  include d, a nd the y we re

inquiring a bout the  ra te ." Id . a t 333:20-22. Qwe s t re sponde d, comple ting the  de ve lopme nt

proce s s  in CMP , a nd Ve rs ion 27 we nt into e ffe ct. Once  Ve rs ion 27 took e ffe ct, e ve ryone  who

had s igned an amendment to pa rtake  of the  Pre -Approved Expedite  process  (a ) could obta in an

e xpe dite d due  da te  on a ny de s ign se rvice  - which include s  a ny unbundle d loop - for $200 pe r

da y, a nd (b) the  e me rge ncy conditions  proce s s  wa s  no longe r a va ila ble  for a ny CLEC who

signed such an amendment for any des ign se rvices . J ill Marta in  Trans e rqrt a t 408:22-409:15

(Ve rs ion 30 ha d no impa ct on CLECs  who ha d a lre a dy opte d into the  P re -Approve d Expe dite s

proce ss  be ca use  the y ha d a lre a dy bound the mse lve s  to the  $200/da y fe e ). On the  othe r ha nd,

CLECs who did not s ign the  amendment to pa rtake  in the  Pre -Approved Expedite  Process  (such

a s  Esche lon) re ma ine d subje ct to the  e me rge ncy Expe dite s  Re quiring Approva l proce ss  for a ll

products. Jill Martain Transcript at 361:23-362:3 .

The  s itua tion of ha ving two diffe re nt cla s se s  of CLECs  cre a te d a  qua nda ry for Qwe s t.

Firs t, CLECs  like  Cove d a nd McLe od who opte d into the  P re -Approve d Expe dite  proce s s  pa id

$200 pe r da y for e xpe dite s  e ve n if e me rge ncy conditions  e xis te d. J ill Ma rta in  Tra ns crip t a t

R u
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408:22-409:15. S e cond, CLECs  like  Es che lon who ha d not opte d into the  ne wly de ve lope d

process  could ge t expedite s  on a ll se rvices  a t no cha rge  - including unbundled loops  - under the

e me rge ncy Expe dite s  Re quiring Approva l proce s s . Id . a t 329:20-38 '0 :]3 . Qwe s t ha d a ls o

trans itioned a ll of its  re ta il cus tomers , wholesa le  cus tomers , and inte rexchange  ca rrie r cus tomers

to the  Pre-Approved Expedite  Process . Id. a t 330:13-19. The two different processes crea ted the

pote ntia l for foul pla y a nd cla ims  of dis crimina tion. Id. a t 330: 7-38'2:20. Qwest's  conce rns

ca me  to fruition. Va rious  CLECs  we re  ca ught re d-ha nde d a bus ing the  e me rge ncy conditions

process , for example  us ing the  same  doctor's  excuse  ove r and ove r aga in to jus tify a  purported

"medica l emergency.as Id. at 400:9-402:24; Exhibit Q-3 (Martain Direct at 24:15-25:11.

Give n tha t s ome  CLECs  we re  che a ting, Qwe s t de te rmine d it s hould le ve l the  pla ying

fie ld, e limina te  the  disparity and trea t a ll cus tomers  .-- CLECs, IXCs, wholesa le  ca rrie rs  and re ta il

cus tome rs  - ide ntica lly. J ill Ma rta in Transcrqnt at 332:17-38'3:1. Before  propos ing a  change

tha t a ll CLECs  be  s ub je ct to  the  P re -Approve d  Expe dite  P roce s s , Qwe s t conducte d  a n

inve s tiga tion to e ns ure  tha t it would not conflict with a ny inte rconne ction a gre e me nt. Id. a t

333:2-6. Qwe s t looke d a t the  ICe s  in Arizona , a nd s pe cifica lly looke d a t the  Es che lon ICA to

ma ke  s ure  a n a me ndme nt re quiring pa yme nt of $200 pe r da y wa s  cons is te nt with the  ICe s .

Qwes t lega l counse l unde rtook this  review. Id. a t 333: 7-10. The  re vie w found tha t pa yme nt of

$200 pe r da y did not conflict with a ny ICe s , a nd spe cifica lly did not conflict with the  Esche lon

IC A. Id. a t 340:]7-341.-5 & 349:3-8 & 383.'3-2].

As a  result, on October 19, 2005, Qwest proposed Version 30 to the  Expedite  Process  for

consideration and development in CMP. Exhibit Q-4 (Martain Rebuttal at Attachment .IM-RZ

Ve rs ion 30 did nothing more  tha n to s ta te  a ll pa rtie s  would be  s ubje ct to the  P re -Approve d

Expedite s  process  for a ll des ign se rvices , including unbundled loops . If CLECs wanted to ge t an
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orde r e xpe dite d for those  products , Qwe s t re quire d la ngua ge  in the  ICe s  a gre e ing to pa y the

$200 per day fee . The entire  purpose  of the  amendment was to ensure  parties agreed to the  fee

Q Tha t the  lis t by Ve rs ion 27, the  lis t of products  in the  pre a pprove d e xpe dite
proce ss  we re  the  group of de s ign se rvice s , a nd the  group of products  le ft for e xpe dite s
re quiring a pprova l we re  the  non-de s ign or P OTS  s e rvice s , corre ct? Is n 't tha t your
unders tanding

Q. Oka y. And so ba s ica lly wha t Ve rs ion 30 did wa s  s a y, Esche lon, if you wa nt us  to
a nd this  could be  a ny CLEC na me . I'm not trying to sa y spe cific to Esche lon. Esche lon
if you wa nt us  to e xpe dite  a s  a  de s ign se rvice  for you, you ha ve  to a gre e  to pa y a  $200
per day fee . Tha t's  what the  essence  of Vers ion 30, true?

Staff Transcrqft at 362:6-19

Ve rs ion 30 wa s  propose d a s  a  "Le ve l 3" cha nge  to the  Expe dite  P roce ss . Exhib it Q-3

(Ma rta in Dire ct a t 21-22; S ta ff Tra ns cript a t 546:23-25. Per the  Change Management Process

Docume nt, CLECs  we re  give n opportunitie s  to  pa rtic ipa te  in  the  de ve lopme nt of this  propos e d

cha nge . According to  the  P roce s s  Docume nt, a s  a  Le ve l 3  Cha nge , the  following proce s s  wa s

5.4.4 Le ve l 3 c ha nge s
Le ve l 3  cha nge s  a re  de fine d a s  cha nge s  tha t ha ve  mode ra te  e ffe c t on CLEC ope ra ting
proce dure s

5.4.4.1 Le ve l 3 P roc e s s /De live ra b le s
For Le ve l 3 cha nge s , Qwe s t will provide  a  notice  to CLECs . Le ve l 3 notifica tions  will
s ta te  the  dispos ition (Ag. leve l 3), de scription of change , proposed implementa tion da te
and CLEC/Qwest comment cycle  timeframes

Qwe s t will provide  initia l notice  of Le ve l 3 cha nge s  a t le a s t 31 ca le nda r da ys  prior to
implementa tion and adhere  to the  following comment cycle

CLECs  ha ve  15 ca le nda r da ys  following initia l notifica tion of the  cha nge  to  provide
writte n comme nts  on the  notice

Qwe s t will re ply to CLEC comme nts  no la te r tha n 15 ca le nda r da ys  following the
CLEC cutoff for comme nts . The  Qwe s t re ply will a ls o include  confirma tion of the
implementa tion da te
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Qwest will implement no sooner than 15 ca lendar days  a fte r providing the  response  to
CLEC comments

O

O

CLEC comments  mus t be  provided during the  comment cycle  a s  outlined for Leve l 3
changes . Comments  may be  one  of the  following

Ge ne ra l comme nts  re ga rding the  cha nge  (e .g ., cla rifica tion, re que s t for
modifica tion)
Reques t to change  dispos ition of Leve l. If the  reques t is  for a  change  to Leve l
4, the  re que s t mus t include  s ubs ta ntive  informa tion to wa rra nt a  cha nge  in
disposition (e .g. business  need, financia l impact)
Request for postponement of implementa tion da te , or e ffective  da teO

If the  CLECs  do not a cce pt Qwe s t's  re s pons e , a ny CLEC ma y e le ct to e s ca la te  or
purs ue  dis pute  re s olution in a ccorda nce  with the  a gre e d upon CMP  Es ca la tion or
Dispute  Re solution

Exhib it E-1, Attachment (All of the  la ngua ge  is  quote d, howe ve r, not a ll de ta ils

a re  included in order to save space)

Thus , a s  a  Le ve l 3 Cha nge , CLECs  including Esche lon ha d ma ny rights  to cha lle nge  or

othe rwis e  impa ct Ve rs ion 30. Es che lon (a nd othe r CLECs ) did file  comme nts . Es che lon a ls o

requested an "ad hoc" call to discuss the proposed change. Jill Martain Transcript at 334:6-12

The  ca ll wa s  he ld a nd J ill Ma rta in of Qwe s t e xpla ine d the  propos e d cha nge . Id. a t 367.'2-I0

Afte r the  ca ll, no one  ra ised any additiona l is sue s , no one  a sked to change  implementa tion, no

one  sought e sca la tion, no one  sought pos tpone me nt, no one  sought dispute  re solution. Id. a t

335:44-336.'2. Most importantly, Escnelon never claimed that the proposed change violated

the  te rms  of the  ICA. Id . a t 407:13-16; 408:5-8 & 413:13-I7. Give n tha t no one  ra ise d a ny

additiona l issues  with Vers ion 30 in CMP, Qwest concluded tha t deve lopment of the  process  was

comple te , a nd imple me nte d the  proce s s . Qwe s t, howe ve r, did e xte nd the  time  to imple me nt

Ve rs ion 30 from the  s ta nda rd 15 da y inte rva l, to two a nd one -ha lf months , or until J a nua ry 3

2006 to give  CLECs additiona l time . Id. a t 334:2-5
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Es che lon is  the  pos te r child for why Ve rs ion 30 is  ne ce s s a ry. Qwe s t s pe c ifica lly

demanded an amendment to interconnection agreements  to ensure that CLECs, such as  Eschelon,

would pay the  expedite  charges . "One  pos ition cons tantly taken by Eschelon is  tha t they would

not pa y a ny fe e  tha t wa s  not s e t forth in Exhibit A to the ir Inte rconne ction Agre e me nt or

approved by a state cost docket." Jean Novak Tran ser4tt at 428:9-13. Eschelon's position "led

to outs tanding payments  of over $3 million." Id. a t 428:14-15.

D. Eschelon First Raised an Argument that Version 30 Conflicted with Their ICA
When they Filed this Action Complaining that Qwest did not Expedite an Order for
a DS1 capable Loop for the Rehabilitation Center.

On the very day Vers ion 30 went into effect - January 3, 2006 - Eschelon asked Qwes t to

e xpe dite  a  due  da te  for a n unbundle d loop us ing the  old e me rge ncy Expe dite s  Re quiring

Approval process . J ean  Novak Trans cript a t 428:21-24. The reques t was  re jected because

Eschelon had not agreed to pay $200/day to expedite  such orders . This  same scenario occurred

on severa l different occas ions  in January and February 2006. Jean Novak, Eschelon's  Account

Manager, had "many discuss ions" with Eschelon about the  new expedite  process  and there  was

"ne ve r a ny confus ion a bout the  e xpe dite  proce s s ." Id. a t 428:]9-429..4. De s pite  a ll of the s e

conversations , Eschelon refused to adapt to the amended expedite process  developed in Change

Management. More ove r, e ve n while  a ll of this  wa s  occurring, Es che lon ne ve r cla ime d tha t

Vers ion 30 viola ted the ir ICA.

On March 8, 2007, Qwes t received a  reques t to disconnect a  DS1 Capable  Loop serving

the  Rehabilita tion Center in Mesa , Arizona . The  Rehabilita tion Center s erves  3,000 people  with

dis abilitie s  and gives  them jobs . J ean Novak Trans cript a t 429:7-10. They had several phone

line s  into the  fa cility including bus ine s s  line s  a nd a  s e pa ra te  DS1 Ca pa ble  Loop (othe rwis e

known as  a  "T1") tha t was  broken down into individua l line s  for each room. Id. a t 429:11-14.
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Qwe s t dis conne cte d the  loop a s  re que s te d, howe ve r, it e nde d up tha t Es che lon ha d ma de  a

mis take  and asked Qwest to disconnect the  wrong loop. Esche lon used the  facts  surrounding the

Rehabilita tion Cente r a s  representa tive  of why it was  handed by Qwest requiring use  of the  Pre

Approve d Expe dite  P roce s s . S e e  ge ne ra lly Eche lon 's  Compla in t. In  re a lity,  th e  fa c ts

surrounding the  Re ha bilita tion Ce nte r highlight why the  P re -Approve d Expe dite  P roce ss  ma de

ava ilable  in Vers ions  11 and 27, and manda ted in Vers ion 30 provides  additiona l bene fits  to the

CLECs, including Esche lon

The  facts  conce rning wha t occurred a t the  Rehabilita tion Cente r a re  undisputed. Indeed

Esche lon has  acknowledged tha t the  disconnect occurred due  to its  own e rror. Specifica lly

• On March 8, 2006, Qwest rece ived an order from Esche lon to disconnect the  DS l
Ca pa ble  Unbundle d Loop (othe rwis e  known a s  a  Tl) s e rving the  Re ha bilita tion
Ce nte r's  clie nts ' individua l rooms . Qwe s t confirme d to Esche lon tha t Qwe s t ha d
rece ived the  Esche lon orde r and confirmed tha t Qwes t would disconnect the  line
on March 15 as  requested. Qwest sent the  confirmation to Esche lon twice

On March 15, Qwest disconnected the  loop on schedule  as requested

• Esche lon conta cte d Qwe s t a nd a ske d tha t the  line  be  re pa ire d not knowing tha t
a nothe r de pa rtme nt within Esche lon ha d is sue d a  disconne ct orde r. Howe ve r
is s uing a  re pa ir ticke t a ga ins t a  dis conne cte d s e rvice  is  a n imprope r proce s s
Thus , the  disconnect went through a s  scheduled. 44624-448:14 (back in se rvice
until the  ba la nce  of the  dis conne ct orde r wa s  comple te d, the n re ma inde r of
dis conne ct occurre d in the  ordina ry cours e ), 478:17-479214. On  th is  po in t
Es che lon a cknowle dge s  tha t the  proce s s  worke d a s  it s hould ha ve . Bonnie
J ohns on Trans cript a t 48:13-18 & 68:18-69:25

• Thus , the  Re ha bilita tion Ce nte r los t the  DS 1 portion of its  s e rvice  on Ma rch 15
due  to Esche lon's  own e rror. Esche lon acknowledges  a s  much. Bonnie J ohns on
Tran s crqzt a t 48:13-18 & 68:18-69:25

On Ma rch 16, Es che lon s ubmitte d a  ne w orde r for a  DS 1 Ca pa ble  Unbundle d
Loop .-- the  wholesa le  equiva lent of a  T1. The  orde r did not reques t an expedited
due date

On Frida y, Ma rch 17, 2006 a t 12:38 p. m., Es che lon ca lle d a nd a s ke d tha t the
order be  expedited no la te r than Monday, March 20, 2006
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• One hour la te r, Qwest denied the  expedite  request because  Eschelon did not meet
the  crite ria  for e xpe diting a n orde r for a n Unbundle d Loop, which re quire s  a
s igned agreement. It a lso did not mee t the  crite ria  of a  medica l emergency.

• Over the  weekend, Qwest worked with Esche lon, Esche lon ordered a  DS1 priva te
line  from Qwe s t's  ta riffs  (the  re ta il e quiva le nt of a  DS 1 Ca pa ble  Loop), a nd
Qwest cha rged Esche lon $1800 to expedite  the  orde r ($200 pe r day as  express ly
se t forth in the  ta riff).

• Qwe s t got the  DS 1 priva te  line  up a nd ope ra tiona l the  a fte rnoon of Ma rch 20,
2006 - the  very day requested by Eschelon.

Jean Novak, Transcript at 429:19-431 :6.

Eche lon and S ta ff a rgue  tha t the  DS1 Capable  Loop would have  been expedited for the

Rehabilita tion Cente r us ing the  emergency Expedite s  Requiring Approva l P rocess . Specifica lly,

S ta ff a rgues  tha t an expedite  would have  been accepted because  (1) the  Rehabilita tion Cente r's

prima ry line  wa s  comple te ly out of s e rvice , a nd (2) the  orde r could be  cla s s ifie d a s  a  me dica l

emergency. Exhibit S-1 (Staff Direet Testimony) at 25:21-25.

The  fa cts , howe ve r, s how othe rwis e . The  Re ha bilita tion Ce nte r would not ha ve  be e n

e ligible  for a n e xpe dite  unde r the  old proce ss . Jean Novak, Tra n5crwt a t 432:1 7-22 . During

the  time  the  Re ha bilita tion Ce nte r's  T-1 wa s  out of s e rvice , it is  undis pute d the  Ce nte r ha d

te lephone  se rvice  with the  primary line s  into the  bus ine ss . J ean Nova k, Tran s erlpt at 431:17-

22. Inde e d, during the  time  the  TI wa s  down, the  Re ha bilita tion Ce nte r wa s  a ble  to us e  the ir

prima ry se rvice , ca ll 911, a nd ge t me dica l ca re . Id. It is  a lso undispute d tha t the  Re ha bilita tion

Cente r has  no grea te r need for 911 se rvice  than any typica l business . Id. a t 432.'3-8. In a  futile

a tte mpt to try a nd counte r the se  fa cts , Esche lon cite s  to a  le tte r on the  Re ha bilita tion Ce nte r's

letterhead. Bonnie Johnson Transcript at 48:13-49:24. However, Eschelon requested the

le tte r, a nd a ctua lly dra fte d the  me mo. Exh ib it Q-6 (Nova k Re b u tta l a t 3 . Esche lon has  no

evidence  to the  contra ry. Bonnie J ohns on Tra ns crqrt a t 48:13-49:24. Indeed, the  Cente r a lso
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s pe cifica lly informe d Qwe s t the re  wa s  no me dica l e me rge ncy. J ean Nova k, Trans cript a t

450:1 7-23. Fina lly, Esche lon neve r informed the  Rehabilita tion Cente r tha t it could reques t and

obta in an expedited order for a  separa te  fee . Jean Novak, Trans cript a t 432:9-16. The  Cente r

specifica lly s ta ted tha t this  is  a  fact they would have  liked to have  known. Id

Thus . Esche lon had no one  to blame  but itse lf for the  s itua tion. and. Esche lon's  decis ion

to order a  re ta il circuit with a  $200 per day expedite  fee  was  the  only way for Esche lon to resolve

the  problem it had crea ted

Qwest's Rate of $200 Per DaV to Expedite Orders for Unbundled Loops is
Consistent with Industry Practice

Esche lon a lso takes  is sue  with the  $200 pe r day ra te  tha t Qwes t cha rges  to expedite  an

unbundled loop orde r us ing the  P re -Approved Expedite  process . This  ra te  is  not a  TELRIC ra te

but a  ma rke t ra te . Qwe s t a pplie s  a  ma rke t ra te  for s e ve ra l re a sons , including tha t a  re que s t to

e xpe dite  is  a  re que s t to "le a pfrog" to the  front of the  que ue . Te rry Million Tra ns cript a t 494:2

12. J us t like  Fe de ra l Expre s s  ove rnight de live rie s  or front row conce rt ticke ts , a  re que s t to

expedite  an order has  inherent va lue . Id. a t 495:10-496:5

Qwe s t is  not the  only te le communica tions  compa ny in the  indus try to ha ve  a  s pe cia l

cha rge  for e xpe dite s , ma ny othe rs  do a s  we ll. For e xa mple , AT&T cha rge s  $675, Ve rizon

cha rges  be tween $500 and $1500, and Be llSouth ha s  the  exact same  cha rge  of $200 pe r day

Terry Million Tran scr4Jt at 497:12-23 & 529:23-25. Moreover

CLECs cha rge  for expedite s , too. When they provide  se rvices  to othe r CLECs or
to othe r pa rticipa nts  in the  indus try, the y cha rge  e xpe dite s . And the  price s  tha t I
found for e xpe dite s  from the  CLECs  ra nge  from $250 to $500. S o it's  not only
Qwest tha t be lieves  tha t expedites  constitute  a  superior se rvice  or provide  a  va lue
tha t's  worth pa ying for. It's  othe r me mbe rs  of the  ca nte r indus try a s  we ll

Id. a t 497:24-49826
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Ma ny othe r CLECs  ha ve  opte d into Ve rs ion 30 of the  Expe dite  P roce s s . Qwe s t is  not

a wa re  of a ny CLEC compla ining a bout the  $200/da y ra te  e xce pt for Es che lon. Exh ib it Q-1

(Albe rs he im Dire ct a t 9:13-2] . Given tha t others  have  agreed to pay this  ra te , and others  in the

indus try have  s imila r ra te s , the re  a re  no facts  to sugges t the  ra te  is  unreasonable . Despite  tha t

Esche lon a sks  the  Commiss ion to hold Qwes t to the  outda ted process  so it can continue  to ge t

e xpe dite s  for de s ign s e rvice s  (including unbundle d loops ) a t no a dditiona l cha rge . At a

minimum, Esche lon a sks  tha t the  Commiss ion impose  TELRIC ra te s  for e xpe dite s . Inspe ctive

of whe the r expedite s  a re  provided for free  or a t TELRIC ra te s , it would provide  Esche lon with a

competitive  advantage . Te rry Million Tra ns cript a t 531:23-532:15. TELRIC is  not suppose d to

cre a te  a  s itua tion whe re  it provide s  one  compe titor with a n a dva nta ge . Id. a t 532:16-19. Qwe s t

does  not be lieve  tha t it. its  re ta il cus tomers . its  wholesa le  cus tomers , or its  CLEC customers  who

ha ve  opte d into the  P re -Approve d Expe dite  proce s s  would be  a ble  to e ffe ctive ly compe te  if

Esche lon is  given this  competitive  advantage

111. ARGUMENT

Eschelon Has Withdrawn its Claim that Qwest's Expedite Process Discriminates
Against CLECs

Esche lon's  Compla int ra ise d two ca use s  of a ction: (1) bre a ch of contra ct, a nd (2) ille ga l

dis crimina tion. As  to the  s e cond cla im, Es che lon a lle ge d tha t Qwe s t's  proce s s  for e xpe diting

se rvice  orde rs  discrimina ted aga ins t CLECs who orde red unbundled loops . See , e .g., Compla int

a t 1121. Esche lon has  s ince  dropped this  a llega tion. Qwest proved tha t it had one  process  - the

emergency "Expedite s  Requiring Approva l" P rocess  - for POTS se rvice s , and uniformly applied

the  process  to re ta il and wholesa le  cus tomers  a like . Qwest a lso proved tha t it utilized a  separa te

proce ss  - the  "P re -Approve d Expe dite s " P roce ss for de s ign s e rvice s , a nd uniformly a pplie d

that process to re ta il and wholesa le  customers a like
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The re  is  subs ta ntia l jus tifica tion for utiliza tion of one  proce s s  for de s ign se rvice s  a nd a

sepa ra te  process  for POTS se rvice s . The  two ca tegorie s  of products  contra s t qua lita tive ly: they

a re  s ubs ta ntia lly diffe re nt in the  a mount a nd na ture  of work re quire d, Qwe s t's  proce s s e s  for

orde ring a nd provis ioning "non-de s ign s e rvice s " diffe rs  s ubs ta ntia lly from its  proce s s e s  for

orde ring a nd provis ioning "de s ign s e rvice s This  is  we ll-known, a nd s upporte d  by ma ny

commission decisions. See e.g., In re Application by Bell Atlantic New York for Authorization

Under Section 27] of the Communications Act To Provide In-Region, InterLATA Service in the

State of New York, 15 FCC Rcd 3953, FCC 99-404, 1[44 (Rel. Dec. 22. 1999) (regarding diffe rent

s tandards  to show nondiscrimina tion, for se rvices  tha t have  an ana logue  versus  those  tha t do not

have an analogue), In Re U S. WEST Communications, Inc., 2002 WL 1378630, Decision No

64836 116 (Ariz. Corp. Comm. Ma y 21, 2002), ("In the  Be ll Atla ntic Ne w York Orde r the  FCC

s ta te d tha t the  orde ring a nd provis ioning of ne twork e le me nts  ha s  no re ta il a na logue ..."). The

S ta ff re cognize d the s e  dis tinctions  a nd, a s  a  re s ult, found tha t Qwe s t did not dis crimina te

Exhibit S -1 (S ta ff Dire ct) a t 32:19-33:11. This  le d Esche lon to ba ck off of this  a lle ga tion, a nd

focus  a ll of its  a tte ntion on the  bre a ch of contra ct cla im. Inde e d, Es che lon did not s pe nd one

mome nt a t he a ring trying to prove  tha t Qwe s t discrimina te s . The  Commiss ion should the re fore

summa rily dismiss  this  cla im

The Overwhelming Evidence Shows Qwest's Pre-Approved Expedite Process is
Perfectlv Consistent with Eschelon's ICA; In Other Words., Qwest Did Not Breach
AnV Term of Eschelon's ICA by Developing a Modified Process for Expediting
Design Services Orders in Change Management

It is  ve ry importa nt whe n a na lyzing  th is  ca s e  to  a cknowle dge  tha t it come s  to  the

Commis s ion in the  form of a  forma l compla int. It is  not a n a rbitra tion of a n inte rconne ction

It is  a ls o  n o t a  g e n e ric  d o cke t th a t a p p lie s  to  th e

te le communica tions  indus try a s  a  whole . Like  a ny ga rde n va rie ty bre a ch of contra ct ca s e
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Esche lon - the  compla ining pa rty - mus t prove  tha t Qwe s t bre a che d te rms  of its  ICA, a nd tha t

Qwest's  breach caused Esche lon damage . Corre a  v. P e cos  Va lle y De v. Corp., 126 Ariz. 601,

605 (Ariz. Ct. App. 1980) (citing Clark v. Compania Ganadera De Cananea, S. A., 95 Ariz. 90,

94 (Ariz. 1963);

The  only contract a t is sue  in this  ca se  is  the  Esche lon ICA. No pa rty submitted evidence

a bout a ny othe r ICe s . See , e .g, Bonnie  J ohns on Trans cript a t 23:15-24:24. Ne ithe r S ta ff nor

Es che lon  re vie we d Qwe s t's  ICe s  with  o the r pa rtie s , e va lua te d  the ir te rms , o r o the rwis e

conta cte d CLECs  to de te rmine  whe the r the  P re -Approve d Expe dite  P roce ss  viola te d the ir ICA.

See, e.g., Staff Transcript at 550:1-7

There  a re  a  ple thora  of ca se s  in Arizona  tha t discuss  contract cla ims , and the  s tanda rds

tha t a pply to contra ct cla ims . The  la w is  pla in, e a s y to unde rs ta nd, a nd une quivoca l. Whe n

tra ditiona l contra ct la w is  ove rla id on this  ca s e , the  de cis ion is  s imple : Qwe s t did not bre a ch

Esche lon's  ICA by deve loping and implementing the  Pre -Approved Expedites  Process  for des ign

se rvice s  (such a s  unbundle d loops ) in Cha nge  Ma na ge me nt. Inde e d, this  proce s s  is  pe rfe ctly

cons is tent with the  te rms  of Esche lon's  ICA.

1 . The Pre-Approved Expedite Process Developed in Change Management
Complies with the Plain Language of Eschelon 's ICA.

Unambiguous, express terms of contracts  are  to be  enforced, because  they are  the  parties '

inte nt. Apolito v. Johnson, 414 P .2d 442, 444 (Ariz. App. 1966) (noting the  "sa nctity of writte n

contra cts , de fining the  rights  a nd dutie s  of the  contra cting pa rtie s ..."). The  Cornmsis ion ca nnot

inte rpre t a  contra ct in a  ma nne r tha t will de ny a  pa rty a n e xpre ss  right s e t forth in the  contra ct.

Grubs & Ellis Mgmt. Serve., Inc. v. 407417 B.C., L.L.C., 213 Ariz. 83, 86 (Ariz. Ct. App. 2006)

("A ge ne ra l principle  of contra ct la w is  tha t whe n pa rtie s  bind the mse lve s  by a  la wful contra ct

A r .
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the  te rms  of which a re  cle a r a nd una mbiguous , a  court mus t give  e ffe ct to the  contra ct a s

writte n.")

The  specific contract provis ions  a t issue  in this  case  a re  not in dispute . The  provis ions  a ll

co me  fro m Atta ch me n t 5  to  th e  E s ch e lo n  ICA. wh ich  is  title d  "BUS INE S S  P ROCE S S

REQUIREMENTS ." S e ction 3, e ntitle d "Orde ring a nd P rovis ioning" ha s  spe cific s e ctions  on

expedites , specifica lly

32.2.12 Expedite  P rocess : U S  WES T a nd CO-P ROVIDER s ha ll mutua lly
deve lop expedite  procedures  to be  followed when CO-PROVIDER de te rmines  an
expedite is required to meet subscriber service needs

3.22.13 Expe dite s : U S  WES T s ha ll provide  CO-P ROVIDER the  ca pa bility to
expedite  a  se rvice  orde r. Within two (2) bus ine ss  hours  a lte r a  reques t from CO
P ROVIDER for a n e xpe dite d orde r, U S  WES T s ha ll notify CO-P ROVIDER of
U S  WES T's  confirma tion to  comple te , or not comple te , the  orde r within the
expedited inte rva l

Exhib it C-1 , In addition, Attachment 5, section 3.2.4 conta ins  three  sepa ra te  provis ions  each of

which sta tes  tha t "expedite  charges may apply" when Qwest accelera tes a  due  date  for Eschelon

Thus, the  pla in language  of the  Esche lon ICA conta ins  the  following requirements

Qwest and Esche lon sha ll "mutua lly deve lop" an expedite  procedure

• The procedure  must include the  "capability to expedite  a  service  order

The  proce dure  mus t e ns ure  tha t Qwe s t will confirm whe the r it will or will not

expedite  an order within two business  hours , and

The  proce dure  ca nnot de ny Qwe s t the  a bility to obta in pa yme nts  a ltoge the r, a s

expedite  cha rges  "may" apply

The Pre-Approved Expedite  Process a t issue  in this  case  sa tisfies  each of these  criteria

The  e ntire  focus  of the  dispute  is  on the  te rm "mutua lly de ve lop." Esche lon a dmits  tha t

the place where  processes are  mutually developed is  in the  Change Management Process

20
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Q. And tha t is  a ny time  e ithe r Qwe s t or a  CLEC wa nts  to cha nge  a  product ca ta log or a
process , they're  required to bring tha t requested change  to change  management for some
kind of discuss ion?

MR. MERZ: Obje ct to the  que s tion a s  compound.

Q. (BY MR. S TEES E) If e ithe r Qwe s t or Es che lon or a ny CLEC wa nts  to cha nge  the
te rms  of a  P CAT, whe the r it be  a  minor, s light twe a k or a  s ignifica nt cha nge , the  wa y
that's  done is  by bringing a  request to change to change management, true?

Qwest requires us as CLECs to do that, though our existing interconnection
agreement says a mutually developed process and it does not speed where that needs
to happen. But yes, that is Qwest's requirement that we go through CMP.

Bonnie J ohns on Tra ns crip t a t 31:23-32:20 (emphas is  added). Thus , Es che lon e xpre s s ly

re cognize d tha t mutua l de ve lopme nt could the ore tica lly occur in ma ny wa ys , but tha t Qwe s t

required tha t it occur in Change  Management.

Ms. Bonnie  Johnson emphas ized this  point in he r live  te s timony:

Q. [O]ne  wa y tha t a  P CAT ca n be  de ve lope d is  through Le ve l l through Le ve l 4
notifica tions in change  management?

A. One  wa y, ye s , s ome time s . And s ome time s  thos e  le ve l of notice s  don't re s ult in a
change  to the  PCAT.

***

Q. [W]hen you look a t the  way change  management works , no ma tte r wha t the  leve l
is , notice  IS green, correct?

A.  Uh -h u h .

Q. Is  tha t a  ye s?  You sa id uh-huh. I'm a s suming tha t's  ye s .

A.  Ye s .  O ka y.

Q. And tha t the re 's  a n opportunity for the  CLEC, once  the y ge t this  informa tion, to
request a  change  in leve l, for example , because  you or some other CLEC might think tha t
the  re que s te d cha nge  doe s n't me e t the  crite ria  of a  Le ve l 2 or l, or wha te ve r it wa s ,
change, true?

A. Tha t is  true . Tha t's  a  diffe re nt que s tion, but ye s , tha t is  true .

***

A.
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Q. And so each and every requested change  by Qwest or by a  CLEC, everyone  has  the
opportunity to comment on it and provide  input in some  way?

A. We  ha ve  the  opportunity to comme nt, some time s  provide  input. The  e nd re sult is
tha t we  can't s top it if Qwest chooses  to implement it.

Bonnie Johnson Transcr@t at 36:10-38:1.

By de finition, processes  implemented in Change  Management a re  "mutua lly deve loped."

See, e.g., J ill Ma rta in  Tra ns c rip t a t 336:3-6 & 336:18-23. The  word "de ve lope d" me a ns  "to

ma ke  vis ible  or ma nife s t, to work out the  pos s ibilitie s  of to cre a te  or produce , e s pe cia lly by

de libe ra te  e ffort ove r time , to ca us e  to unfold gra dua lly." Renee Albersheim Tran serqnt a t

189:25-190:4 (quoting Merriam- Webster 's) . Ea ch  ve rs ion  o f the  e xpe d ite  p roce s s  wa s

documented, commented upon, and crea ted over time  using a  defined process . In other words , it

was  "deve loped." If a  proposed process  change  is  initia ted by a  CLEC, Qwest got notice  and the

a bility to  comme nt. If a  p ropos e d  cha nge  is  in itia te d  by Qwe s t, CLECs  (a nd  Es che lon

spe cifica lly) a lso got notice  a nd the  a bility to comme nt. Esche lon pa rticipa te d in "l0()%" of the

CMP mee tings . J ill Marta in  Trans c rip t a t 327:1-328:4. Given tha t Esche lon and Qwest a lways

participa ted, the  expedite  processes  were  a lways mutually developed.

This  did not jus t occur with the  Expe dite  P roce s s . Qwe s t a nd Es che lon we nt to CMP

e ve ry time  the  word "de ve lop" wa s  use d in the  ICA. Esche lon a nd Qwe s t routine ly de ve lope d

processes in the  Change Management Process. For example:

Es che lon 's  ICA re quire d  the  pa rtie s  to  "de ve lop" proce s s  for 911 da ta ba s e

inte grity. Exhib it Q-24 , §42.2.7. Es che lon us e d CMP  to de ve lop a  proce s s  for 911

database integrity. Exhibit Q-20. See generally Bonnie Johnson Transcrqft at 56:16-

58:8.

1.
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Es che lon 's  ICA re quire d  the  pa rtie s  to  "de ve lop" proce s s  for loca l numbe r

porta bility. Exh ib it Q-24,

Exhibit Q-21. See generally Bonnie Johnson Transcrqzt at 58:9-60:14

Es che lon's  ICA re quire d the  pa rtie s  to "de ve lop" proce s s e s  to imple me nt ANS I

standards. Exh ib it Q-23. Esche lon used CMP to deve lop a  process  for ANSI s tandards

Exhibit Q-22. See generally Bonnie Johnson Transcript at 61 :15-63:13. Specifically

These  three  examples show that the  extent tha t Eschelon wants a  particular
ANS I s ta nda rd or a  s ta nda rd for provis ioning utilize d by Qwe s t, tha t ca n be
brought to change management, true?

A. My re sponse  will be  the  s a me . It doe sn't indica te  in Q-23 whe re  it s a ys  the
pa rtie s  will de ve lop. And ye s , Esche lon submitte d this  cha nge  re que s t be ca use
tha t's  wha t we 're  re quire d  to  - tha t's  wha t Qwe s t re quire s  us  to  do  to  ge t a
change

Q. S o a ga in, pra ctica lly s pe a king, the  wa y one  ge ts  a dhe re nce  to ANS I or a
devia tion from ANSI, it is  in change  management?

A. Qwest requires  us , for any changes to go through change  management
Id

The s e  e xa mple s  s how the  pa rtie s  not only unde rs tood tha t CMP  wa s  the  pla ce  to "de ve lop

processes , but actua lly used CMP to "develop" processes  and procedures  tha t the  parties  used to

implement the  te rms  of the  pa rtie s ' ICA

Es ch e lo n  ch a lle n g e s  th e  "P re -Ap p ro ve d  Exp e d ite  P ro ce s s " c re a te d  in  Ch a n g e

Ma na ge me nt, a nd cla ims  it bre a che s  the  ICA e ve n though it wa s  "de ve lope d" in CMP . Inde e d

Esche lon cla ims tha t Vers ion 30 breaches  the ir ICA even though

Qwe s t followe d the  Cha nge  Ma na ge me nt P roce s s  "to the  le tte r" in  de ve loping a nd

imple me nting Ve rs ion 30. J ill Marta in Trans cript a t 333:23-334:15
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• Es che lon a dmits  it pa rticipa te d in  e ve ry a s pe ct of the  de ve lopme nt of Ve rs ion 30

Bonnie Johnson Transcript 52:12-54:7 (admits Eschelon is "very, very active" in

CMP)

Es che lon pa rticipa te d in the  de ve lopme nt of e ve ry ve rs ion of the  Expe dite  P roce s s  in

CMP . J ill Martain Tran s  erqrt at 327:1-328:4; and

Esche lon ne ve r informe d Qwe s t during the  CMP (inde e d, until imme dia te ly be fore  filing

th is  compla in t in  April 2006) tha t Ve rs ion  30  vio la te d  the  te rms  of its  ICA. Id . a t

407:13-16: 408:5-8 & 413:13-17

Despite  a ll this , Esche lon a rgues  tha t Vers ion 30 was  implemented over its  objection and

the re fore , it wa s  not "mutua lly de ve lope d." Esche lon's  witne sse s  inte rpre t the  phra se  "mutua lly

de ve lop" a s  "mutua lly de ve lop a nd a gre e ." Inde e d, Es che lon's  witne s s  us e d this  ve rbia ge  in

s ta ting why the  Pre -Approved Expedite s  Process  conflicted with the  ICA

Q. I'm s till trying to ge t to a n unde rs ta nding of wha t Es che lon's  pos ition is . You s a id
tha t the  parties  can continually revise  the  process through mutual agreement, true?

A. Tha t is  our pos ition. Tha t's  the  e s se nce  of our pos ition

Doug Denney Tran scrqrt at132:3-133:12

Thus , Es che lon e rrone ous ly cla ims  bre a ch of contra ct by ins e rting a  word .- the  word

agree"

Commis s ion to inte rpre t the  ICA, not a ccording to its  pla in me a ning, but by a dding the  word

a gre e ." It is  contra ry to tra ditiona l contra ct inte rpre ta tion to a dd la ngua ge  to a n a lre a dy cle a r

writte n contra ct provis ion: "[t]he  obi a ct of a ll rule s  of inte rpre ta tion is  to a rrive  a t the  inte ntion

of the  pa rtie s a s  e xpre sse d in the  e ontra e t." RAJI (CiviD 41/l Contra ct 26 n.1 (emphasis  added

quoting United Ca l. Bank v. P rudentia l Ins . Co., 140 Ariz. 238, 261, 681 P .2d 390, 413 (Ct. App

1983)), Grubs  & Ellis  Mgmt. S e rve ., 213 Ariz. a t 86 (court mus t e nforce  contra ct a s  writte n)

24



[P ]ro1nis e s  s hould not be  found by proce s s  of implica tion if the y would be  incons is te nt with

e xpre s s  provis ions  tha t the re  is  no re a son to s e t a s ide  or to hold inope ra tive ." 6-25 Corbin on

given to its  temps, and the  court, under the  guise  of cons tructions , cannot re ject wha t the  pa rtie s

inse rted or inse rt wha t the  pa rtie s  e lected to omit." De Loa e h v. Lorilla rd Toba cco Co., 391 F.3d

551, 558 (4th Cir. 2004) (inte rna l quota tion ma rks  omitte d). S e e , e .g., Omni Qua rtz v. CVS

Corp., 287 F.3d 61, 64-65 (2d Cir. 2002) (tria l court corre ctly e nforce d e xpre s s  la ngua ge  of

contract, "[w]ha tever Omni's  grea te r hopes  or expecta tions  may have  been, they were  not pa rt of

the  pa rtie s ' ultima te  agreement.")

It is  e spe cia lly true  in this  ca se  tha t inse rting the  word "a gre e " whe re  the  pa rtie s  omitte d

contra ct ca n only be  a me nde d by the  pa rtie s  in writing. E xh ib it  C -I a t As king the

Commiss ion to a me nd the  ICA to a dd the  word "a gre e " in this  se ction would dire ctly contra dict

the  integra tion clause

Se condly, to inte rpre t this  provis ion of the  ICA, the  tribuna l mus t ta ke  it in the  conte xt of

the  whole  agreement

We inte rpre t contracts  to give  e ffect to a ll the ir pa rts . When inte rpre ting a  contract
it is  funda me nta l tha t a  court a tte mpt to a sce rta in a nd give  e ffe ct to the  inte ntion of the
parties  a t the  time  the  contract was made  if a t a ll possible

Ha nson v. Te mpe  Life  Ca re  Via l., Inc., 162 P .3d 665, 666-667 (Ariz. Ct. App. 2007) (inte rna l

quota tion ma rks  omitte d, citing inte r a lia , Kintne r v. Wolfe , 102 Ariz. 164, 168, 426 P .2d 798

802 (1967)). The  pa rtie s  use d the  word "a gre e " to a dd subs ta ntive  re quire me nts  in a t le a s t 82

othe r provis ions  of the  ICA. Renee Albe rs he im Dire ct a t 188:8-0189:23. This  shows  tha t the

a bse nce  of the  word "a gre e " in S e ction 32.2.12 .- i.e ., the  a bse nce  of a n a gre e me nt to furthe r
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a gre e  la te r .- wa s  the  pa rtie s ' inte ntiona l omis s ion from tha t provis ion. It is  a  logica l truth, tha t

where  a  contract pla inly uses  a  specific word or phrase  (such as  tha t the  parties  will "deve lop and

agree" ve rsus , the  pa rtie s  will deve lop"), the  absence  of tha t phra se  in anothe r provis ion shows

the  pa rtie s ' intent to omit it a s  to tha t provis ion. See , e .g., In re  Hoffman Bros . Peeking Co., 173

B.R. 177, 184 (Ba nkr. Fe d. App. 1994) (in inte rpre ting union's  a gre e me nt with e mploye r, "[t]he

union s hould be  bound not only by the  la ngua ge  it chos e  to us e  but a ls o by wha t it chos e  to

omit," citing KCW Furn itu re , Inc . v. NLRB, 634 F.2d  436  (9 th  Cir. 1980)). Cf. We s te rn

Vegetable Oils Co. v. Southern Cotton Oil Co., 141 F.2d 235, 237 (9th Cir. 1944) ("Except for

the  omiss ion of this  language , the  sa le s  contract throughout follows  close ly the  uniform gene ra l

contra ct e mbodie d in  the  mie s  - s o  clos e ly, in  fa ct, a s  to  produce  the  conviction  tha t the

dra ftsman had the  Ins titute  form be fore  him. This  appa rently de libe ra te  omiss ion of the  expre ss

provis ion for a rbitra tion, which the  fra me rs  of the  rule s  we re  ca re ful to incorpora te  into the

cognate  clause of the ir uniform contra cts , is persuasive  evidence of a n inte ntion to abrogate the

a rbitra tion rule ."). Taken the context of the rest of the ICA, the absence of the word "agree"

in this section shows the parties intended that omission.

Give n s ta nda rd contra ct la w, the  re cognition tha t the  pa rtie s  uniformly we nt to CMP  to

"deve lop" processes , and tha t Qwest and Esche lon worked toge ther in the  crea tion of Vers ion 30

in CMP, it is  e ssentia lly imposs ible  to find tha t the  crea tion of Vers ion 30 breached the  ICA.

2. Staffs Position on Breach of Contract Was Rejected by Both Parties.

S ta ffs  pos ition is  s lightly diffe re nt from both Qwe s t a nd Es che lon. S ta ff cla ims  tha t

unde r the  ICA, Qwe s t is  we dde d to  the  Expe dite  P roce s s  in  e ffe ct a t the  time  Qwe s t a nd

Es che lon e nte re d into the  ICA. As  a  re s ult, S ta ff cla im Qwe s t is  bound to offe r e xpe dite s  on

in
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unbundled loops  for free  even though the  language  in the  ICA gives  Qwest the  right to charge  for

expedite s . S ta ff is  wrong on eve ry s ingle  point is  ra ises .

Firs t, the  S ta ff concludes  tha t Qwest viola ted the  ICA by utilizing an Expedite  Process  tha t

is  different from the  process in place  when Eschelon executed the  ICA:

Q. Now, if I'm he a ring you corre ctly -- a nd ple a s e  te ll me  if I'm wrong, a nd this  is
the  way I read your tes timony and the  way I heard your summary -.- tha t whatever process
wa s  in pla ce  for e xpe dite s  a t the  time  Es che lon opte d into the  AT&T inte rconne ction
a gre e me nt is  the  proce ss  Qwe s t is  we dde d to follow for the  dura tion of tha t contra ct. Is
tha t your view?

A. Ye s , it is .
***

Q. Your opinions  as  to whether a  breach occurred a re  a ll premised on the  fact tha t, in
your opinion, the  process  tha t was in place  when the  contract was executed is  the  process
Qwest must follow'? ...

.Yes, it is , until negotia tions  a re  commenced for a  change  to the  contract.

S ta ff Trans c rip t at 554:15-22, 555: 15-21. This  pos ition is  a ls o contra ry to the  vie wpoint of

both Qwe s t a nd Esche lon. Both pa rtie s  te s tifie d tha t the  ICA a llowe d the  Expe dite  P roce s s  to

change . Indeed, Esche lon went to CMP and reques ted a  modifica tion to the  Expedite s  process

tha t be ca me  Ve rs ion 22. Es che lon a gre e s  tha t this  proce s s  wa s  mutua lly "de ve lope d" a nd

became a  pa rt of the  ICA and S ta ff does  not agree . Qwest agrees  tha t this  process  was  mutua lly

de ve lope d be ca us e  the  de ve lopme nt occurre d in  CMP ? Th u s ,  S ta ff is  a d vo ca tin g  a n

in te rpre ta tion  of the  ICA tha t conflic ts  with  the  pa rtie s ' common in te rpre ta tion . Th is  is

inappropria te . "It is  the  in te n t o f the  pa rtie s  a t the  time  the  con tra ct wa s  ma de  which  is

1 Esche lon trie s  to pa ss  this  off a s  docume nting a n undocume nte d proce ss  a nd not a  true  cha nge  in
proce ss . This  is  fa ulty a nd Esche lon knows  it. Docume nting a n undocume nte d proce ss  is  a  Le ve l 2
change . Version 22 went through as a  Leve l 3 Change , meaning adding changes to a  process tha t have
mode ra te  e ffect on CLEC ope ra ting procedure s . Thus , by de finition, Esche lon added to, modified and
enhanced the Expedites process in Change Management. This is additional evidence that the  parties used
CMP to mutually develop the expedite  process.

A.
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controlling." RAJI (CiviD 4th Contra ct 26 n.1 (citing P olk v. Koe me r, 111 Ariz. 493, 533 P .2d

660 (1975)).

On this  point, howe ve r, the  S ta ffs  te s timony is  incons is te nt with its  re comme nda tions .

S ta ff cla ims  Qwe s t s hould re ve rt ba ck to Ve rs ion 11 of the  Expe dite  P roce s s , a nd provide  a ll

CLECs  in Arizona  with this  ve rs ion. Exhib it S -I a t 39:7-15. Howe ve r, Ve rs ion 11 ca me  into

e xis te nce  four ye a rs  a fte r the  pa rtie s  e xe cute d the  ICA. The se  pos itions  a re  irre concila ble .

Exhibit Q-3 (Martain Rebuttal at 1:19-2:9.

3. Eschelon and Staffs Position that Qwest Cannot Charge For Expedites Even
Though the ICA Allows Such Charges is Contrary toLaw.

Esche lon and S ta ff both cla im tha t because  Qwest expedited orde rs  for unbundled loops

a t no cha rge  in the  pas t, it was  contractua lly obliga ted to continue  to do so a t no cha rge  until the

ICA wa s  a me nde d. S ta ff re a dily a cknowle dge d tha t a ll Ve rs ion 30 did wa s  to e ns ure  CLECs

knew when Qwes t would cha rge  for an expedite , and tha t unle ss  Esche lon agreed to pay $200

pe r da y, it would re je ct the  e xpe dite . S ta ff Tra ns cript a t 564:19-565:I6. In othe r words , S ta ff

a nd Es che lon both  cla im tha t Qwe s t is  prohibite d  from cha rging for e xpe dite d  orde rs  for

unbundle d loops  - e ve n though the  ICA s a ys  on thre e  s e pa ra te  occa s ions  tha t Qwe s t "ma y"

charge .-- because Qwest had never charged for such expedites in the past.

This  pos ition is  contra ry to the  la w on the  subje ct. A pa rtie s ' course  of pe rfonna nce  ca n

never be  used to eviscera te  a  contract te rm. 203(b).2 See also

New Je rsey v. New York, 523 U.S . 767, 832 (1998) (J . Sca lie r, dis senting) (citing a s  'hornbook'

contra cts  la w, S e ction 203(b)), Ha ll v. S chulte , 172 Ariz. 279, 283 (Ariz. App. 1992) (citing

2 "In the interpretation of a promise or agreement or a term thereof, the following standards of preference
are generally applicable: * * * (b) express terms are given greater weight than course of perfonnance,
course  of dealing, and usage of trade, course  of performance is  given greater weight than course  of
dealing or usage of trade, and course of dealing is given greater weight than usage of trade."Restatement

203(b). Arizona courts expressly follow the restatement unless an express decision
states to the contrary.
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Resta tement Section 203(a ) with approva l). It is  undeniable  the  pa rtie s ' ICA s ta te s  Qwes t "may"

cha rge  Esche lon when it expedite s  an orde r. It is  imprope r a s  a  ma tte r of law to find tha t course

of pe rforma nce  or cours e  of de a ling ne ga te s  Qwe s t's  a bility to ta ke  a dva nta ge  of the  pla in

language  of those  three  contractua l provis ions.

The  pos ition ta ke n by S ta ff a nd Es che lon is  a ls o ta nta mount to s ta ting tha t Qwe s t's

cours e  of pe rforma nce  wa ive s  its  e xpre s s  rights  unde r the  ICA to ge t pa id for e xpe diting a n

orde r. The  ICA dea ls  with this  is sue  directly. Section 34 s ta te s :

34. Waivers
34.1 No waiver of any provis ions of this  Agreement and no consent to any default under
this  Agreement sha ll be  e ffective  unless  the  same sha ll be  in writing and properly executed
by or on behalf of the  Party against whom such waiver or consent is  cla imed.

No course of dealing or failure of either Party to strictly enforce any term, right,
or condition of this Agreement in any instance shall be construed as a general waiver or
relinquishment of such term, right or condition.

34.2

34 (e mpha s is  a dde d). In ge ne ra l, non-wa ive r cla use s , such a s  tha t found in

se ction 34, a re  fully e nforce a ble . See , e .g., Burke  v. Vo iees tream Wire le ss  Corp. IL 207 Ariz.

393, 398 (Ariz. Ct. App. 2004), SEC v. Lincoln TIwW Assoc., 557 F.2d 1274, 1279 (9th Cir.

1977) (cle a r e rror whe re  tria l court found wa ive r of right unde r the  le a se , in la rge  pa rt be ca use

the  lease  conta ined a  non-waiver clause). As s ta ted by the  Arizona  Court of Appea ls :

Even though Voicestream and SWC presented evidence that the homeowners in
Desert Estates have acquiesced in prior violations of section 4, we have not been
presented any persuasive reason why the non-waiver provision of the
Restrictions should not be enforced in this instance. Unambiguous provisions in
restrictive covenants will generally be enforced according to their terns. These
Restrictions were drafted to allow enforcement of restrictive covenants by
individual homeowners. The non-waiver provision, by its plain language, is
intended to prevent a waiver based on prior inaction in enforcing the
Restrictions. To hold otherwise would render the non-waiver provision
meaningless and violate the expressed intention of the contract among the
property owners.



Burke , 207 Ariz. a t 398 a t 1[22 (emphasis  added). As in Burke , Esche lon provided no evidence  to

sugges t why the  ALJ should ignore  the  non-wa ive r clause  in this  case . As  a  re sult, this  provis ion

is  e nforce a ble . The  Commis s ion mus t give  the  provis ions  tha t s ta te  Qwe s t "ma y" cha rge  to

e xpe dite  a n orde r me a ning. To find Qwe s t bound to follow the  old pra ctice  of not cha rging for

expedite s  would cons titute  "clea r e rror

The  pos ition ta ke n by Esche lon a nd S ta ff is  a lso, in a nd of its e lf, viola tive  of tra ditiona l

contract law. Each provis ion of a  contract mus t be  inte rpre ted to give  eve ry te rm in the  contract

meaning. Restatement (2"") of Contracts §203 cut. b ("Since an agreement is interpreted as a

whole , it is  a ssumed in the  firs t ins tance  tha t no pa rt of it is  superfluous . Where  an integra ted

a gre e me nt ha s  be e n ne gotia te d with ca re  a nd in de ta il a nd ha s  be e n e xpe rtly dra fte d for the

pa rticu la r tra ns a ction , a n  in te rpre ta tion  is  ve ry s trongly ne ga te d  if it would  re nde r s ome

provis ions  supe rfluous .")

Both Esche lon and S ta ff read the  ICA as  s ta ting tha t Qwest must provide  expedites  us ing

the  e me rge ncy, "Expe dite s  Re quiring Approva l" proce s s , a nd ca n, the re fore , ne ve r cha rge  to

e xpe dite  a n orde r. Qwe s t's  inte rpre ta tion, on the  othe r ha nd is  tha t whe n it e xpe dite s  a  P OTS

orde r us ing the  e me rge ncy, "Expe dite s  Re quiring Approva l" proce ss , e xpe dite  cha rge s  will not

apply. However, when Qwest expedites  a  des ign se rvices  order (such as  unbundled loops) us ing

the  "P re -Approve d Expe dite s " proce s s , e xpe dite  cha rge s  of $200 pe r da y a pply. Thus , us ing

Qwe s t's  inte rpre ta tion of the  ICA, e xpe dite  cha rge s  "ma y" a pply. On the  othe r ha nd, us ing

Es che lon a nd S ta ffs  inte rpre ta tion, e xpe dite  cha rge s  ne ve r a pply. It wou ld , once  a ga in

cons titute  pla in e rror to inte rpre t a  contra ct in s uch a  ma nne r a s  to ne ga te  the  me a ning of a

provis ion. See, e .g., Kintne r v. Wolfe , 102 Ariz. 164, 167 (Ariz. 1967) (re fus e d to inte rpre t in
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ma nne r tha t would ne ga te  a  provis ion). The  Commiss ion ca nnot, the re fore , a s  a  ma tte r of la w

interpre t the  ICA as requested by Eschelon and Staff.

The Parties' Course of Performance In Using CMP to "Develop" Processes Shows
the Intent to Develop Contractual Rights in the CMP

More ove r, e ve n if the  contra ct we re  a mbiguous  on this  point, the n the  pa rtie s ' course  of

perfonnance  is  the  next we ighties t evidence  of the ir intent

Whe re  a n a gre e me nt involve s  re pe a te d occa s ions  for pe rforma nce  by e ithe r pa rty with
knowle dge  of the  na ture  of the  pe rforma nce  a nd opportunity for obje ction to it by the
othe r, a ny course  of pe rforma nce  a cce pte d or a cquie sce d in without obje ction is  give n
gre a t we ight in the interpretation of the agreement

(e mpha s is  a dde d), a dopte d in Arizona  in Abra ms  v

Horizon Corp., 137 Ariz. 73, 79 (Ariz. 1983). See also Hubbard v. Fidelity Fed. Bank, 91 F.3d

75 (9th Cir. 1996) (noting for re ma nd, "course  of pe rforma nce  unde r a  contra ct is  to be  give n

gre a t we igh t in  in te rp re ting  a n  a mbiguous  con tra c t," in te rna l quo ta tion  ma rks  omitte d)

AmerisourceBergen Corp. v. Dialysist West, Inc., 465 F.3d 946, 950-951 (9th Cir. 2006) (in

de te rmining a mbiguity of contra ct unde r the  Uniform Comme rcia l Code  in Arizona , courts  only

cons ide r e vide nce  of course  of de a ling, tra de  usa ge , a nd course  of pe rforma nce ). Evide nce  of

course  of performance  is  the  best evidence  of the  parties ' intent in the ir contract, unless  the  other

pa rty objects  to it a t the  time . See , e .g., Abrams, 137 Ariz. a t 79 (evidence  showed tha t the  pa rty

ha d obje cte d to the  cours e  of pe rforma nce  a t the  time  it be ga n a nd purs ue d his  obje ctions

throughout the  pa rtie s ' contra ctua l re la tionship). "The a cts  of pa rtie s  unde r a  contra ct, be fore

disputes arise, are the best evidence of the meaning of doubtful contract terms." Associated

Students of the Univ. of Ariz. v. Arizona Ba. of Regents, 120 Ariz. 100, 105, 584 P.2d 564, 569

(Ct. App. 1978) (emphasis  added, quoted in RAJ I (CIVIL) 4'" Contra ct 26 n.4 (Jan. 2005))
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Here , the  evidence  shows tha t both Qwest and Esche lon "deve loped" processes  in CMP

Es che lon de ve lope d a  911 proce s s  in CMP  whe n the  ICA ins tructe d the  pa rtie s  to de ve lop a

proce s s , Es che lon de ve lope d a n LNP  proce s s  in CMP  whe n the  ICA ins tructe d the  pa rtie s  to

de ve lop a  proce s s , Esche lon de ve lope d ANS I proce s se s  in CMP  whe n the  ICA ins tructe d the

pa rtie s  to de ve lop a  proce s s , Esche lon e ve n de ve lope d the  Expe dite  P roce s s  in CMP , whe re

once  again, the  ICA sta tes to develop a  process. See  supra . Indeed, Esche lon is  the  most active

CLEC in CMP , ha s  re que s te d 228 cha nge s  in CMP  of which 188 ha ve  be e n imple me nte d

Es che lon, of a ll compa nie s , knows  the  purpos e  of CMP , how it works  a nd its  purpos e . The

pa rtie s ' course  of pe rforma nce  shows  both pa rtie s  use d the  CMP e xte ns ive ly without obje ction

or compla int. This  cours e  of pe rforma nce  is  ove rwhe lming. The  Commis s ion s hould s e e

Esche lon's  about face  for wha t it is , sour grapes  tha t the ir course  of pe rformance  - us ing CMP to

de ve lop proce s se s  - did not work to the ir e xclus ive  be ne fit this  one  time . The ir a lle ga tion tha t

Ve rs ion 30 viola te s  the  ICA is  a  s e lf-s e rving a bout-fa ce  tha t contra dicts  the  pa rtie s ' ye a rs  of

pe rforma nce  of the  contra ct through CMP . S e e Re s ta te me nt (2"") of Contra cts

Tha t is  a  fa r cry, however, from proving breach of contract

Es che lon 's  Reques t fo r Spec ia l Trea tment For Its e lf Conflic ts  with  the  Pa rtie s ' ICA
a n d  th e  CMP

The  only CLEC tha t ha s  ra is e d a  fonta l conce rn a bout Ve rs ion 30 is  Es che lon in this

proceeding. Exh ib it Q-1 (Albe rs he im Dire e t) a t 9:13-21. A11 othe r CLECs  tha t wa nt to

expedite  orders  for unbundled loops have  opted into Version 30, and are  paying the  $200 per day

The parties to an agreement know best what they meant, and their action under it is often the strongest
evidence of their meaning. But such 'practical construction' is not conclusive of meaning. Conduct must
be weighed in the light of the terms of the agreement and their possible meanings. The rule of
Subsection (4) does not apply to action on a single occasion or to action of one party only; in such
cases the conduct of a party may be evidence against him that he had knowledge or reason to know
of the other party's meaning, but self-serving conduct is not entitled to weight."
Contracts, § 202 cut. g (emphasis added)

Restatement (2d) q
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fee . Id. Thus , wha t Esche lon asks  the  Commiss ion to do is  to issue  a  decis ion tha t grants  them a

be ne fit ove r Qwe s t, inte re xcha nge  ca rrie rs  (who purcha s e  via  ta riff), a nd othe r CLECs  who

utilize  the  expedite  procedure s  se t forth in CMP. This  reques t viola te s  the  pla in language  of the

pa rtie s ' ICA. The  Es che lon ICA re quire s  Qwe s t to tre a t Es che lon like  e ve ry othe r ca rrie r

[Qwe s t] sha ll conduct a ll a ctivitie s in a  can'ie r~neutra I, nondiscrimina tory manner." Exhib it

wha t Qwe s t is  doing. CLECs  a cros s  the  re gion a nd 14 CLECs  in Arizona  ha ve  a dopte d the

unbundle d loops  e xpe dite  te rms  tha t Qwe s t a nd the  CLECs  de ve lope d in CMP . Howe ve r

Esche lon is  a sking this  Commiss ion to e ndorse  a  proce s s  for e xpe diting orde rs  for unbundle d

loops  tha t is  supe rior to the  process  used by eve ry othe r CLEC in Arizona . Thus , Esche lon a sks

the  Commiss ion to orde r Qwest to viola te  Section 31.1 of the  pa rtie s ' ICA

Ensuring pa rity be tween cus tomers  is  the  exact rea son tha t Qwest submitted Vers ion 30

of the  Expedites  process  to the  CMP

Vers ion 30 changed the  process  to crea te  pa rity across  our entire  cus tomer base
whole s a le  a nd re ta il a like . In e s s e nce , a ll the  e xpe dite s  for cus tome rs  a nd
products  tha t file d the  de s ign s e rvice s  flow would be  s ubje ct to  the  pe r-da y
e xpe dite  fe e . We  did unde rs ta nd it would ta ke  some  time  to imple me nt this , so
ins tead of doing it in our a llotted 31 days , we  extended the  time  frame  two and a
ha lf months

Te s timony of.Iill Ma rta in at 333:23-334:5. Ms. Marta in a lso expla ined in re sponse  to ques tions

posed by Judge  Rodde r tha t a  fa ilure  to implement one  uniform process  for a ll unbundled loops

cre a te d a n ince ntive  to ga me  the  s ys te m, a nd the  pote ntia l for inte rca nie r s qua bble s . Id. a t

400:9-403.']0. The re fore , the  pos ition taken by Esche lon is  incons is tent with the  pa rtie s ' ICA
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E. Qwest's Pre-Approved Expedite Process Provides Eschelon a Meaningful
Opportunitv to Compete; Eschelon Asks the Commission to Order Superior Service
in Violation of the 1996 Act.

1 . There is No Retail Analog to the Ordering and Provisioning of Unbundled
Analog Loops; Therefore, Every Expedite Request for Sueh Services
Constitutes a Request for a "Superior Service."

One  is s ue  in  th is  ca s e  is  whe the r Qwe s t's  e xpe dite  of unbundled loop orde rs  for

Es che lon cons titute s  a  s upe rior s e rvice . S ta ff a nd Es che lon cla im it is  not a  s upe rior s e rvice

be ca us e  Qwe s t e xpe dite s  s imila r orde rs  for its e lf. Inde e d, much of the  Es che lon's  a nd S ta ffs

time  a t he a ring wa s  spe nt a rguing tha t Qwe s t would ga in a  compe titive  a dva nta ge  if Qwe s t did

not e xpe dite  s imila r orde rs  for Es che lon. This  a rgume nt is  pre mis e d on a  fa ulty a s s umption:

tha t Qwe s t ha s  a  compa ra ble  s e rvice  to a n unbundle d loop. It is  wide ly re cognize d tha t the

provis ion of 2-wire  a nd 4-wire  a na log loops  ha ve  no re ta il a na log. S e e  e .g., In re  Be llS outh

Corp., 13 FCC Re d 20599, 20717 11198 (FCC Oct. 13, 1998) ("the  provis ioning of unbundle d

loca l loops  ha s  no re ta il a na logue "), Id. a t 1187 n.248 (orde ring a nd provis ioning of UNEs

ge ne ra lly ha s  no re ta il a na logue ), In re  De ployme nt of Wire line  S e rvice s  Offe ring Adva nce d

Telecommunications Capability and Implementation of the Local Competition Provisions of the

Telecommunications Aet of 1996, 14 FCC Rod 20912, 20962 n.248 (FCC Dec. 9, 1999), 2]5t

Ce ntury Te le com of ./llinois , Inc. v. Illinois  Be ll Te le phone  Compa ny, 2000 Ill. P UC LEXIS  489

*74-75 (Ill. P UC June  15, 2000) (work re quire d to provis ion a n unbundle d loop is  subs ta ntia lly

more  e xte ns ive  tha n work re quire d to  do 'line  tra ns la tion ' to  provis ion a  re ta il P OTS  line ).

Indeed, S ta ff its e lf a dmitte d this  ve ry point. Exhibit S -1 a t 32:19-33:11 ("Whe n no re ta il a na log

exis ts , the  [performance] s tandard is  a  benchmark"). S ta ff s pe e yica lly re cognize s : "The re  is no

'retail analogue for expedites of the installation of unbundled loops." Id. (emphasis added).
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The  performance  metrics  crea ted in and approved by the  Commiss ion in the  271 process

specifica lly recognize  the re  is  no re ta il ana log for the  orde ring and provis ion of unbundled loops .

Exhib it Q-1  (Albe rs he im Dire e 0  a t pp . 13-15. Whe n no re ta il a na log e xis ts , the  1996 Act

re quire s  Qwe s t to provide  a n "e fficie nt ca nte r a  'me a ningful opportunity to compe te ." In re

Be ll Atla ntic Ne w York, FCC 99-404, 1[44 (Re l. De ce mbe r 22, 1999). The  la w is  p la in  tha t

Qwe s t provide s  CLECs , including Esche lon, a  me a ningful opportunity to compe te  by virtue  of

the  fa ct tha t it s a tis fie s  the se  Commiss ion-a pprove d pe rforma nce  me a sure s . S e e  e .g., In re

Ap p lic a tio n  b y Be ll Atla n tic  Ne w Yo rk fo r Au th o riza tio n  Un d e r S e c tio n  2 7 1  o f th e

Communications Act To Provide In-Region, InterLATA Service in the State of New York, 15 FCC

Rcd 3953 1[8 (Rel. Dec. 22, 1999), In re Application by SBC Communications Inc., et al.,

Pursuant to Section 27] of the Telecommunications Act of 1996 To Provide In-Region,

InterLATA Services In Texas, 15 FCC Rcd 18354, 18361-18362 1113 n.33 (FCC Rel. June 30,

2000), In re Application by Verizon New England Inc. et al., for Aufnorization to Provide In-

Region, Inte rLATA Services  In Maine , 17 FCC Red 11659 1[7 (FCC Rel. June 19, 2002), Re U S .

WES T Communica tions , Ire ., 2002 WL 1378630, 1[7  (Ariz . Corp . Comm. Ma y 21 , 2002).

These  pe rformance  me trics  were  heavily negotia ted with subs tantia l CLEC input during the  271

Process. The s e  be nchma rks  re quire  Qwe s t to provis ion a na log loops  in five  bus ine s s  da ys .

Exh ib it Q-I (Albe rs he im Dire ct) a t pp. 5-7 & 13-15 (citing www.qwest.com/who1esa le /re sults /

roc.html).

A reques t to provis ion an orde r for an unbundled loop fas te r than the  inte rva ls  se t forth in

the  271 docke t is  by de finition a  re que s t for a  s upe rior s e rvice . Te rry Million  Tra ns c rip t a t

518:11-519:2. Any a rgume nt tha t Qwe s t would ga in a  compe titive  a dva nta ge  by fa iling to

expedite  such orders  is  base less , as  every commission has found (and even the  Staff admits) tha t
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BOCs have  no comparable  se rvice  to ana log loops . Thus , a  CLEC seeking to expedite  an orde r

for a n unbundle d a na log loop is  s e e king to  obta in  more  tha n a  me a ningful opportunity to

compe te , me a ning a  supe rior s e rvice . A re que s t to obta in a  supe rior s e rvice  viola te s  the  1996

Act. Iowa Utilities Board v. AT&T, 120 F.3d 753, 812-813 (8"' Cir. 1997), a]f'd in part and

re v 'd in pa rt, 525 U.S . 366, 397 (1999). A va s t pe rce nta ge  of the  loops  orde re d in Arizona  a re

unbundle d a na log loops . See  www.qwest.com/wholesa1e /resu1ts / roc.htm1) (AZ performance

me trics  OP-3 for loops)

This  does  not mean tha t Esche lon will be  unable  to se rve  customers  who need immedia te

s e rvice , it only me a ns  tha t Es che lon will be  una ble  to s e rve  cus tome rs  tha t wa nt imme dia te

se rvice  with unbundled loops . Esche lon admits  tha t it se rves  a  la rge  pe rcentage  of its  cus tomers

17 pe rce nt - in Arizona  through a  product known a s  QP P . Exh ib it E -1 (J ohns on Dire ct) a t

5:7-15. QPP is a POTS service, Bonnie Johnson Transcript at 42:8-23. Thus, Eschelon can

s e rve  s uch cus tome rs  us ing QP P , a nd ca n e xpe dite  a  s e rvice  orde r us ing the  e me rge ncy

Expe dite s  Re quiring Approva l proce s s  a pplica ble  to a ll P OTS  s e rvice s . Thus , to the  e xte nt a

cus tomer needs  a  line  de live red immedia te ly and emergency circumstances  exis t, Esche lon can

orde r QP P  a nd s e rve  the  cus tome r us ing tha t me thod. Qwe s t will not be  a ble  to e xpe dite  a

compa ra ble  se rvice  for the  sa me  cus tome r be ca use  it is  bound to follow the  sa me  e me rge ncy

crite rion for e xpe diting P OTS  orde rs , a nd it doe s  not offe r the  functiona l e quiva le nt of a n

individua l loop - a n a na log loop -. to its  re ta il cus tome rs . Thus , a ny a rgume nt tha t Es che lon

would be  le ft high and dry is  s imply without bas is

S imila rly, if Esche lon wa nts  to a void the  $200 pe r da y e xpe dite  fe e , it ca n - by orde ring

the  prope r se rvice , na me ly, QP P . Bonnie Johnson Tra n scrqnt a t 42:8-23. The  Commis s ion

should not reward Esche lon's  ine fficient decis ion to se rve  a  cus tomer us ing an unbundled loop
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ins tead of QPP. S e e , In re  Be ll Atla ntic New York 15 FCC Red a t 4098 11279 (the  Section 251

standard provides  "an e gicie nt cante r a  meaningful opportunity to compete") (emphasis  added).

2. CLECs are Already Obtaining Superior Service in the Provision of DS] and
DS3 Capable Loops; a Requirement to Expedite for Free (or at TELRIC Rates)
Would 0nly Exaeerbate the Problem.

The  unbundle d loop a t is s ue  with the  Re ha bilita tion Ce nte r wa s  a  DS l Ca pa ble  Loop.

The  pe rformance  metrics  recognize  tha t DS1 Capabie  Loops  and DS3 capable  Loops  do have a

re ta il a na log, spe cifica lly DS I a nd DS 3 priva te  line s . Exhibit Q-1 (Albe rs he im Dire ct) a t 13:5-

18. See also, In re Verizon Pennsylvania, Inc., 16 FCC Rcd 17419, 17479 11110 (FCC Sep. 19,

2001) (pa rity be twe e n unbundle d tra nsport a nd re ta il Ds3)." It is  undispute d tha t, a s  a  re sult of

the  271 docke t, Qwest was  required to provis ion these  high capacity loops  to CLECs fas te r than

they do for the ir own re ta il cus tomers . Exh ib it Q-1 (Albe rs he im Direc t a t 13:5-18.

Esche lon wa nts  to e xa ce rba te  the  compe titive  a dva nta ge  the y a lre a dy ha ve  by forcing

Qwe s t to e xpe dite  unbundle d loop orde rs  for the ir cus tome rs  a t no cha rge  whe n e me rge ncy

circumstances  exis t. They then compound the  issue  even more  by asking Qwest to expedite  the

DS 1 loop orde r tha t wa s  out of s e rvice  due  to  Es che lon 's  own e rror, cla iming e me rge ncy

circumstances  exis t. A CLEC caused outage  has  never been considered an emergency condition

justifying an expedite. Jean Novak Transcript at 431:7-12; Bonnie Johnson Transcript at

43:19-44:8.

An e xa mple  brings  the  point home . As s ume  a  mid-s ize d compa ny move s  into Arizona

and wants  to ins ta ll a  DS1 se rvice , and needs  the  se rvice  tomorrow. Qwest would offe r a  Tl (the

equiva lent of a  DS1 priva te  line ), which, by ta riff, ha s  a  s tanda rd inte rva l of nine  bus iness  days .

4 "In Pennsylvania, the retail analogue for this measure historically has been all retail 'special services,' which
predominantly includes relatively simple voice-grade services, rather than the more complex services that CLECs
order. The revised retail analogue uses provisioning of retail Ds-3s instead of retail special services because
theunbundledinteroffice facilities Verizon provides to competitive LECs are predominately at the DS-3 level,
rather than the voice grade level." VerizonPennsylvania, atn.376 (emphasis added).
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Qwe s t would the n offe r to provide  the  s e rvice  to the  compa ny so long a s  the y pa id a n $1800

e xpe dite  fe e . Anothe r CLEC would orde r a  DS1 Ca pa ble  Loop (the  e xa ct sa me  se rvice  offe re d

by Qwe s t) which, by Commis s ion De cis ion ha s  a  live  da y inte rva l. Thus , tha t CLEC could

de live r the  se rvice  to the  compa ny so long a s  the y pa id a  $1000 e xpe dite  fe e . Howe ve r, if the

Commiss ion adopts  Esche lon's  inte rpre ta tion of the  ICA, Esche lon could ge t the  se rvice  in place

a t no additiona l cost. The  competitive  advantage  to Esche lon is  s taggering and denies  Qwest and

others  in the  industry a  meaningful opportunity to compete .

Thus , Qwest is  providing pa rity (and be tte r) for unbundled loops  and cons is tently applie s

the  same s tandard to re ta il and CLEC customers  a like . Qwest's  expedite  fee  for unbundled loops

is  the  same  tha t it cha rges  on re ta il des ign se rvices , for inte rexchange  ca rrie rs  and for wholesa le

customers ($200 per day). Jill Martain Tran scrqat at 329: 13-19. Given that every commission

in the  na tion to cons ide r the  que s tion a gre e s  with Qwe s t on the  point tha t unbundle d loops  a re

not comparable  to POTS services , the  Commission should deny Esche lon's  Motion.

3. Esehelon 's Request for Qwest Expedite Service Orders on Unbundled Loops is
a Request for Superior Service.

"[B]y its  ve ry na ture " this  ca s e  conce rns  Es che lon's  "re que s t to s horte n the  s ta nda rd

provis ioning inte rva l." Bonnie  J ohns on  a t 24 :25-25 :4 . For unbundle d  loops , Qwe s t's

obliga tion is  not one  of non-dis crimina tion, but Qwe s t mus t provide  a n "e fficie nt ca nte r a

'me a ningful opportunity to compe te ."' In  re  Be ll Atla ntic Ne w York, FCC 99-404, 'H44 (Re l.

De ce mbe r 22, 1999). Qwe s t doe s  tha t by provis ioning unbundle d loops  in a ccorda nce  with the

s tanda rd provis ioning inte rva l. See  e .g., Be ll Atlantic' New York, 15 FCC Rcd 3953 a t 118. Thus,

an expedite  is , by definition, a  request to ge t more  than a  meaningful opportunity to compete .

Othe r s ta te  commiss ions  have  addressed the  concept of whe the r reques ts  to expedite  a

s e rvice  orde r cons titu te s  a  re que s t for a  s upe rior s e rvice . Both the  Ke ntucky a nd Florida
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Commiss ions  ha ve  found the  1996 Act doe s  not re quire  BOCs  to provide  e xpe dite d due  da te s .

For example , the  Kentucky Commiss ion ruled:

The  J oint P e titione rs  conte nd tha t e xpe dite d s e rvice  is  pa rt a nd pa rce l of UNE
provis ioning. The  Commis s ion dis a gre e s . S ta nda rd provis ioning inte rva ls  for
se rvice  a re  required pursuant to Section 251. Be llSouth should a lso provide  non-
discrimina tory access  to expedited se rvice , but expedited se rvice  is  not a  Section
251 obliga tion.

In re Joint Petition for Arbitration of Newsoutn Communications Corp., 2006 Ky. PUC LEXIS

159 a t Issue  86 (Ky. PUC March 14, 2006).

Initia lly, the  FCC's  Firs t Re port a nd Orde r inte rpre te d S e ction 251(c)(3) of the  Act a s

re quiring ILE Cs  to provide  "supe rior" se rvice . The  Eighth Circuit s truck this  la ngua ge  down a s

viola tive  of the  1996 Act, tha t portion of the  Eighth Circuit's  decis ion was  neve r dis turbed by the

United S ta te s  Supreme  Court. See  Ag., Iowa Utilitie s  Boa rd v. AT&T, 120 F.3d a t 812-13. A

recent decis ion by the  Florida  Commiss ion recognized this  point, and found reques ts  to expedite

orde rs  a re  re que s ts  for s upe rior s e rvice . The  Florida  Commis s ion the n s pe cifica lly re je cte d a

request to require  usage  of TELRIC ra tes  to requests  to expedite :

It is  c le a r the re  is  no  obliga tion  impos e d  or implie d  in  Rule  5 l.3 ll(b) tha t a n
incumbe nt re nde r s e rvice s  to a  CLEC s upe rior in qua lity to thos e  provide d to a
re ta il cus tome r re que s ting s imila r s e rvice s . S o long a s  ra te s  a re  ide ntie a lfor a ll
re que s ting  pa rtie s , CLEC a nd  re ta il a like , pa rity e xis ts  in  the  p rovis ion ing
s tructure  for se rvice  expedite s , and the re  is  no conflict with Rule  51.31 l(b). We
re ite ra te  tha t curre nt re gula tions  do not compe l a n ILEC to provide  CLECs  with
access  superior in qua lity to tha t supplied to its  own re ta il cus tomers .

In re Joint Petition by NewSout/1 et al., 2005 Fla. PUC LEXIS 634 *150, Order No. PSC-05-

0975-FOF-TP (Fla . PSC Oct. 11, 2005) (emphas is  added). In tha t ca se , the  Florida  Commiss ion

spe cifica lly a pprove d Be llS outh's  e xpe dite  fe e  of $200 pe r da y for CLECs  be ca use  Be llS outh

cha rge d the  s a me  fe e  to e xpe dite  s imila r re ta il s e rvice s . Id . a t *150-151 . The  Ke ntucky

Commiss ion did the  sa me . In re  Ne wsouth, 2006 Ky. PUC LEXIS  159. Thus , two commiss ions
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have specifica lly approved the  exact expedite  cha rge  tha t Qwest implemented with Vers ion 30 in

the  CMP .

As  the  Ke ntucky Commis s ion  corre ctly de cide d , Qwe s t provide s  Es che lon  with  a

me a ningfu l opportunity to  compe te  by provis ioning  unbundle d  loops  us ing  the  s ta nda rd

ins ta lla tion inte rva l. Expe dite d due  da te s  a re  not re quire d. The  que s tion of whe the r Esche lon

ha s  a  me a ningful opportunity to compe te  is  s imply a  que s tion of whe the r Qwe s t ha s  me t the

Commiss ion-a pprove d pe rforma nce  me trics . Qwe s t ha s  cons is te ntly me t thos e  obliga tions .

Esche lon cannot preva il under the  "meaningful opportunity to compete" s tandard.

F . This is a Breach of Contract Case; the Relief Staff Recommends Has No Place in a
Complaint Case for Breach of Contract.

As s ta ted a t the  outse t of this  brie f; this  is  a  compla int case  for Qwest's  purported breach

of Es che lon 's  ICA. The  only inte rconne ction a gre e me nt in the  re cord is  the  Es che lon ICA.

Despite  this , S ta ff makes  many indus try wide  recommenda tions  for the  re lie f. The  specific re lie f

Staff seeks includes:

Qwe s t should continue  to support the  e me rge ncy Expe dite s  Re quiring Approva l

proce ss  for "a ll products " a t no a dditiona l cha rge . The  S ta ff re comme nd tha t Qwe s t be

he ld to this  s tandard for a ll CLECs, not jus t for Esche lon.

Qwest should continue  to support the  Pre -Approved Expedites  Process  for des ign

se rvice s  in non-emergency circumstances  for a ll CLECs , and may be  pa id some  type  of

fee  in those  circumstances.

Tha t Qwes t should re imburse  Esche lon the  $1800 (if Esche lon pa id this  amount)

because  the  disconnect in e rror caused by Qwes t was  an emergency circumstance  tha t

jus tified an expedite  under the  Expedites  Requiring Approva l Process .

Qwest should define  "design se rvices" in inte rconnection agreements  and ta riffs ,

3.

2.

4.

1.
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Qwest should crea te  a  PID for expedited orders  in CMP, and

Rates for expedited due dates should be  considered as part of the  next cost docket

E xh ib it S -1  (S ta ff Dire c t a t 39-40. The s e  re comme nda tions  a s k for pros pe ctive  re lie f tha t

impa ct the  te le communica tions  indus try in Arizona  a s  a  whole , a nd the re fore  ha ve  no ba s is

whatsoever in a  compla int case

S ta ff is  a tte mpting to use  this  compla int ca se  to obta in re lie f not only for Esche lon, but

for the  e ntire  CLEC community. For e xa mple , S ta ff s e e ks  contra ctua l re lie f for a ll CLECs

without ha ving e ve r e va lua te d the  fa cts  tha t pe rta in to the  s pe cific CLEC or e ve n re vie w the

spe cific CLEC's  inte rconne ction a gre e me nt. S ta ff a s ks  the  Commis s ion to re quire  Qwe s t to

crea te  PIDs unique  to expedite s  without any idea  whe the r the  indus try be lieves  them necessa ry

S ta ff a sks  Qwe s t to pla ce  a  de finition of the  te rn "de s ign s e rvice s " ta riffs  a nd inte rconne ction

a gre e me nts  e ve n though tha t te rms  is  not us e d a ny whe re  in thos e  docume nts . None  of the

extraordina ry re lie f S ta ff seeks  has  any connection to whe the r Qwes t breached Esche lon's  ICA

and the  harm, if any, Qwest caused to Eschelon

The  re lie f S ta ff seeks is  not appropria te  in a  compla int case

Unque s tiona bly, a s  a  ge ne ra l principle  of a dminis tra tive  la w, the  promulga tion of
rule s  and regula tions  of gene ra l applicability is  to be  favored ove r the  gene ra tion
of policy in a  pie ce me a l fa s hion through individua l a djudica tory orde rs . See
a uthoritie s  cite d, 59 Corne ll La w Re vie w 375, 'The  Courts  a nd the  Rule ma king
Process : The  Limits  of Judicia l Review

The  ra tiona le  of this  concept is  we ll se t forth in the  leading case  of Securitie s  and
Excha nge  Commiss ion v. Che ne ry Corpora tion, 322 U.S . 194, 67 S .ct. 1575, 91
L.Ed. 1995 (1947) a s  follows : 'S ince  the  Commiss ion, unlike  a  court, doe s  ha ve
the  a bility to ma ke  ne w la w prospe ctive ly through the  e xe rcise  of its  rule -ma king
Powe rs , it ha s  le s s  re a son to re ly upon a n a d hoc a djudica tion to formula te  ne w
standards  of conduct within the  framework of the Act

ACC v. P a lm S pring, Utility Co., 536 P .2d 245, 250-51 (Ariz. App. 1975). S ta ff asks  the  ACC to

ignore  this  we ll recognized concept in this  compla int proceeding
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It is  inte re s ting to note  tha t the  S ta ff itse lf recognized this  ve ry concept in this  ve ry ca se .

On March 22, 2007, Adminis tra tive  Law Judge  Rodder issued an orde r and asked the  pa rtie s  for

re comme nda tions  a bout whe the r she  should join the  re cord in this  ca se  with the  re cord in the

a rbitra tion proce e ding be twe e n Qwe s t a nd Es che lon. Qwe s t oppos e d this  re lie f. S ta ff joine d

with Qwe s t a nd oppos e d the  oppos ition. S ta ff, re pre se nte d by Ms . Ma ure e n S cott, oppose d

s ta ting tha t "unde r S e ction 252, I think the  Commiss ion ca n only a ddre s s  the  is sue s  tha t we re

ra ised in the  context of the  a rbitra tion in the  pe tition by the  pe titione r, and then in the  answer by

Qwe s t." 4/10/07 Tra ns cript a t 6. Ms . S cott s pe cifica lly diffe re ntia te d be twe e n pros pe ctive

re lie f (252 a rbitra tions) and compla int cases  ("backward looking").5

S ta ffs  comme nts  e a rlie r in  th is  docke t a re  pe rfe c tly cons is te n t with  the  la w, a nd

dia me trica lly oppose d to the  e xtra ordina ry re lie f the y se e k. A compla int ca se  is  a n a djudica tive

proce e ding, it is  not the  prope r type  of proce e ding in which to impose  indus try wide  unbundling

re quire me nts . Unde r Arizona 's  Adminis tra tive  P roce dure s  Act ("AP A"), Title  51, Cha pte r 6, a

change  in existing law must be  implemented through a  Rulemaking proceeding and in accordance

with the  AP A's  re quire me nts  re la ting to notice  a nd the  opportunity for public comme nt. Unle s s

specifica lly exempted, a ll s ta te  agencie s  (including the  ACC) a re  required to promulga te  rule s  in

a ccorda nce  with the  proce dure s  e s ta blis he d in the  AP A. The  import of the  Commis s ion 's

complia nce  with the  AP A e ns ure s  tha t the  re quire me nts  of due  proce s s  a re  me t a nd tha t the

Commiss ion a cts  within the  scope  of its  le ga l a uthority. The  Commiss ion's  re ce nt litiga tion with

the  Arizona  Attorne y Ge ne ra l ove r the  a doption of s la mming a nd cra mming rule s  (se e Arizona

Corp. Com'n, et al. v. State of Arizona ex rel. Terry Goddard, Arizona Supreme Court No.

5 Ms. Scott does recognize that Staff seeks prospective relief in this docket, but states "they could be
implemented through the complaint." This sta tement is  contrary to Staffs sta tement that complaint
proceedings and arbitrations are fundamentally different, as Staff asks the ACC to impose obligations
beyond Eschelon on Qwest.
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CV-03-0291-SA), provide  a mple  discuss ion, a na lys is  a nd a uthority supporting the  ne e d for the

Commiss ion's  complia nce  with the  APA.

To compound the  problem, the  re lie f S ta ff seeks  is  without any factua l bas is .

S ta ff a s ks  the  Commis s ion  to  re quire  Qwe s t to  a dhe re  to  ce rta in  e xpe dite

proce dure s  for a ll CLECs , a nd a ll s e rvice s . Howe ve r, the  S ta ff did not introduce  othe r ca mle ts '

contra cts . The S ta ff did not conta ct othe r ca rrie rs . Othe r ca mle ts  we re  not s ubje ct to cros s

e xa mina tion. More ove r, te s timony wa s  pre s e nte d tha t the  S GAT did not ha ve  a ny la ngua ge

about expedites  in the  body of the  contract, and conta ins many references to and incorpora tes  the

CMP , the re by dis tinguishing the  S GAT from the  Esche lon ICA. Renee Albe rs he im Tra ns cript

a t 280:25-281:22. The re  is  s imply no ba s is  to be lie ve  tha t the  pa rticula r provis ions  a t is sue  in

the  Es che lon ICA tha t form the  ba s is  of the  purporte d bre a ch ha ve  a ny a pplica bility be yond

Es che lon. Fina lly, S e ction 252(a )(1) of the  Act give s  pa rtie s  the  right to ne gotia te  ICe s  tha t

conflict with the  te rns  of the  1996 Act:

Upon re ce iving a  re que s t for inte rconne ction, s e rvice s , or ne twork e le me nts
pursuant to section 251, an incumbent loca l exchange  cante r may negotiate  and
enter into a  binding agreement with the  reques ting te lecommunica tions  ca rrie r or
ca rrie rs without rega rd  to  the  s tanda rds  s e t forth  in  s ubs ec tion  (b) and  (e ) of
section 251.

Nullifying provis ions  of seve ra l CLEC contracts  would viola te  the  pla in language  of the  Act.

The re  is  no e vide nce  tha t Es che lon pa id the  $1800. Qwe s t witne s s e s  did not

know whe the r Es che lon pa id, a nd Es che lon did not a tte mpt to prove  tha t the y pa id. He nce ,

re imbursement is  inappropria te .

S imila rly, the re  wa s  s ubs ta ntia l te s timony tha t the  dis conne ction of the  DS 1

Capable  Loop due  to Esche lon's  own e rror would not a llow for an emergency tha t a llowed usage

2.

3.

1.
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of the  Expedite  requiring Approva l proce ss  even had the  old policy rema ined in e ffect. Exh ib it

Q-6 (Novak Rebuttal at pp. 2-5. See generally Jean Novak Transerqnt Testimony. Staff

s imply "a s s ume d" tha t a  me dica l e me rge ncy e xis te d due  to the  na ture  of the  fa cility. S ta ff

Trans cript a t 574:4-10; This  is  s imply ina de qua te  proof

Inde e d, S ta ff a dmitte d tha t Qwe s t ha d the  ultima te  a uthority to de cide  whe the r a n e me rge ncy

condition exis ted, and Qwes t found none  exis ted. Id. a t 580:23-58] .'9. Thus , no ma tte r how the

issue  is  evaluated, Qwest appropria te ly denied the  request to expedite  the  order.

S ta ffs  re que s t for a  P ID ignore s  tha t the re  is  a  forum tha t e xis ts  for pre s e nting

proposa ls  for ne w P IDs . Exhibit Q-2 (Albe rs he im Re butta l a t 13:6-11. Moreove r, the  PaDs

already include  expedited ordered in them thereby nega ting the  need for a  new PID. Exhibit Q-2

(Albersheim Rebuttal at 13:12-14:19. S ta ff a gre e d with  Qwe s t on  the s e  points . S ta ff

TraIs c rqnt a t 566:20-567:17 (process  a lready exis ts  for P ID deve lopment and be lieves  current

P H)s  a lre a dy ca pture s  e xpe dite s ). As  a  re sult, a t he a ring S ta ff a ppe a re d to conce de  tha t this

docke t was  not the  appropria te  forum for P ID issues . Id. a t 593:2-I I.

S ta ff's  re que s t to  de fine  "de s ign  s e rvice s " in  con tra c ts  a nd  ta riffs  ma ke s

a bsolute ly no se nse  wha tsoe ve r. The  te rms  "de s ign se rvice s" is  not use d in e ithe r the  ta riffs  or

contracts. Renee Albersheim Transcript at 223:1-8 & 292:18-0293:2. S ta ff s e e me d to

a cknowle dge  this  point: S ta ff Tra ns crip t a t 567:18-568:5 & 569:18-21. Ins te a d the  s pe cific

product na me s  a re  use d in both the  ta riffs  a nd the  contra cts . The  spe cific products  na me d a re

de fine d in both the  ta riffs  a nd the  contra cts . The  P re -Approve d Expe dite s  proce ss  spe cifica lly

na me s  e a ch of the  products  tha t it a pplie s  to. As  Judge  Rodde r a ppe a re d to re cognize  in he r

questions , "I mean if they lis t every s ingle  product, isn't tha t even be tte r than having some higher

definition." Staff Tran scrqrt at 592:12-13.

4.

5.
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The  a dditiona l re lie f tha t S ta ff re que s ts  in  its  te s timony s imply ha s  no a pplica bility,

fa ctua l s upport, or le ga l s upport. The  Commis s ion s hould re je ct S ta ff's  re que s ts  for this

e xtra ordina ry re lie f.

Iv. CONCLUSION

Es che lon s imply doe s  not ha ve  the  e vide nce  to  s upport its  bre a ch contra ct cla im.

WHEREFORE, for a ll of the  a fore me ntione d re a s ons , Qwe s t re s pe ctfully re que s ts  tha t the

Commiss ion re ject Esche lon's  cla im, and find in a ll re spects  for Qwest.

RES P ECTFULLY S UBMITTED this  24th da y of Octobe r, 2007.

Attorneys  for Defendant, Qwes t Corpora tion
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Norma n G. Curtrig t
Qwest Corpora te  Counse l
Qwes t Corpora tion
20 E. Thomas Rd., 16th Floor
P hoe nix, Arizona  85012
Te l: (602) 630-2187
Fax: (303) 383-8484
Ema il: norm.curtright@qwe s t.com
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Charles  W. S teese  (Arizona  Bar No. 012901)
S TEES E & EVANS , P .C.
6400 South Fiddle rs  Green Circle , Suite  1820
Denver, Colorado 8011 l
Te l: (720) 200-0676
Fa x: (720) 200-0679
Email: cs teese@s-e1aw.com

Attorne ys  for Qwe s t Corpora tion
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ORIGINAL and 13 copie s  hand-de live red
for filing this  24th day of October, 2007, to:

Docke t Control
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

Copy of the  foregoing hand-de live red
this 24th day of October, 2007, to :

Jane Rodda
Adminis tra tive  La w Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

Chris tophe r Ke e le y, Es q.
Chie f Counse l, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

Maureen Scott
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

Ernest Johnson, Esq.
Dire ctor, Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

Copy of the  foregoing mailed and emailed
this 24th day of October, 2007 to :

Gre gory Me tz
Gra y P la nt Mooty
500 IDS Cente r
80 South Eighth Stree t
Minne a polis , MN 55402

Ka re n L. Cla uson
Senior Director of Inte rconnection/
Se nior Attorne y
Eschelon Telecom, Inc .
730 zlld Avenue South, Suite  900
Minneapolis , Minnesota  55402

Email: klclauson@esche lon.com
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Micha e l W. Pa tte n
ROS HKA DEWULF & P ATTEN, P LC
One Arizona  Cente r
400 East Van Buren St. -- Suite  800
Phoe nix, AZ 85004

26,4@@m
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